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to convert ~he Chapter “inroc2zedincs into Chanter ¥ and/ 

or to avpoint a receiver its CLemissee wichour prejudice 

as jurisdictionally defective. So orJered Cannelle, dated 
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Ave of tiie Americes, WN.Y.N.Y¥. 10036, Wachtel Ldpton, 
Rosen & Katy, 299 Park Ave, N.Y¥.N.Y. 10017 & Judge 
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Filed Affidavit of Donald S. Rogers in @pposition to 
trustee's motion to dismiss or expedite this arpeal. 


Filed MEMORANDUM of Morgan “Guaranty Truat Co., in 
support of Trustee's Motion segarding the appval from | 
the order of the Bankruptcy Court entered 6/22/76 authoriz- 
ing the sale of Zeller's Securities. Sub Ry: Davis POLK 

& WARDWELL. f. 

Filed Trustee's Memorandum in suppor’ ©! Motion to dis- 
miss appeal Sub By: Weil Gotshal & Menges. 
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Filed STIPULATION suggesting withdrawal or unconditional 
etc. So ordered Ward, J. dated 7/16/76. f. 


Filed NOTICE OF APPEAL to the USCA by Frances Swinick 
from the order by Judge Knapp. M/N f£. 


¢ 


Filed MEMO ENDORSED on back of Order to Show Cause dated 
7/9/76. Motion withdrawn as soot. So ordered Ward, J. 
dated 7/22/76. Copy seit to Bkcy. Judge. 


Filed Notice of Withdrawal of ellaige cryn a Stedman Ltd) 
Granted. So ordered Ward, J. dated 7/22/76. Copy to Bank. 
Judge. M/N; “eil Gotshal & Par ping 767 5th Ave, Nyc, 
Webster & Sh. ftield 1 Rockefetler Plaza, NYC. 10020, | 
Hahn Hessen Margolis & Ryan, 350 5th Ave, NYC, Popper & 
Popper 350 5th Ave, NYC, Trubin Sillcocks, Edelman & 
Knapp, 375 Park Ave, NYC, Davis Polk & Wardwell 1 Chase 
Manhattan Plaza NYC. & Debevoise Plimpton Lyons & Gates, 
299 Park Ave, NYC. 


Filed transcript of testimony dated 7/13/76. 


‘Filed Answer and Affidavit in opposition to Mandamus 
Petition, ofTheofore Gewertz. 


Filed MEMC.-ENDORSED ~~ back of Affidavit :-filed 6/3/76.- 
Petitioner::' reques st this court order Bankruptcy 
Judge Galgay to ruil: «a motion.to dismiss their com- 
plaint ie denied. so cdered Gagliardi, J. dated 7/29/76. 


Filed NOTICE OF APPEAL, to the USDC by Barbera Lynn of 
Forest Avenue, Inc. and Majors Discount Stores, Inc., fr 
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Statement of issues. f. 
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Grant Company, as debtor-in-possession, dated Decenber 2 ,- 1975, 
anc mo adverse interest having been represented and sufficient 


cause appearing therefor, it is 
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sons”) and ail other interested parties show cause before the 
undersignec Sanksuptey Judge in Room 234 cf the — dc States Cour 
House, Foley Square, New York, New York on se 1 ” ane ok 
December, 1975, at GA o'cleck in the ee of that day, or 
as soon thereafter 2s counsel may be hearc, why an oréerc should act 


: i 
be entered herein: : 


(I) authorizing 4.T. Grant Cota eneh: as 
debtor and debtor-in-cossession (cellectivelys: 
"Grant™) to sell, assign and transfer to the 
"High Bidder” identified in colummr 6 of saié 
Exhibit A opposite the name of such Interested 
Person, for the total purchase price set forth 
-im column 7 of. said Exhibit A, or to any 


other person maxing a _— and netter offer 


A-9 
ORDER TO SHOW CAUSE DATED DECEMBER 2, 


te by | ie Wad a 7% a te 
Saerelsor, any and a eof Grant's 


a 


4 and S of said 


Grant's right, title and interest in and to the 


trade fixtures and equipment located in the 


‘store identified in column one of said Exhibit 


A opposite the name of such Interested Person, 
with such sale, assignment and transfer to be 
upen the terms and conditions set forth on 
Exhibit B to the Application and upon such 
other terms and conditions as may be prescribed 
by the Court and to be evicenced by the Assign- 
ment and Assumption Agreement in the forn 
annexed to the Application as Exhibit C and, 
where appropriate, the Bill of Sale in the form 


annexed to the Application as Exhibit 0D; 


(2) authorizing W.T. Grant Company, 
“%$ Debtor-in-Possession, to assume each 
lease identified on said Exhibit A immedi- 
ately prior to the consummation of the 


foresaid sale, assignment and transfer; 


(3) declaring that upon the consun- 
mation of the aforesaid sale, assignment 
and transfer Grant shall have no liability 
for any breach or breaches of each such 
lease occurring on and after said date of 


consummation; 


A-10 


ORDER TO SHOW CAUSE DATED DECEMBER 2, 1975 
(4) directing each of the lessors 


in column two of.the Asplica- 
execute and deliver to 

Grant an estoppel certificate certifying 
that the lease of said lessor is unmodi- 
fied and in full force and effect (or if 
there have been modifications, that the 
same is in full force and effect as modi- 
fied, and stating the modifications) and 
stating (x) whether or net there is any 
default in the performance of any covenant, 
agreement or condition in said lease and, 
if so, specifying such default and (y) 
whether said lessor will exercise its 
right, if any, to terminate its ‘ease by 
reason of the assignment thereof, failice 
which said lessor shall be deemed to have 
waived any and all defaults under its 
lease arising prior to the date of consum- 
mation of said sale, assignment and 
transfer and such eight of termination, 


if any; and 


(5) declaring that Grant shall have 
no liability arising from use and occusa- 
tion of the premises demised under each 
Such lease for the month of December, 


1975 and thereafter; and it is further 


ORDERED, that the mailing by Grant to the Interested 


; 
‘ 


Persons and to the other persons listed in columns 6 and & of said. 
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New York, New York 
Decenbers/’, L375 
‘ 7 aie 
i An : 
Bankruptcy Judge 
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APPLICATION OF DEBTOR-IN-POSSESSION FOR ORDER 
TO SHOW CAUSE AUTHORIZING ASSIGNMENT OF LEASES 


ORT 
Scales Dz bho & aN ae 


BN ULSTRICt “OF Six ok 


In Proceedinss for 
an Arrangement 


Wo. 73 8 1735 


APPLICATION FOR ORDER TO SHCW CAUSE 
AUTHORIZING ASSIGNMENT OF LEASES OF 
STORE PREMISES 


TO THR HONORABLE JOSN J. GALGAY, BANKRUPTCY JUDGE: 


The application of W.T. Grant Company ("Grant"), as deo- 


tor-in-possession, respectfully represents: 


1. On October 2, 1975, Grant filed with this Court a 
petition for an arrangement under Section 322 of Chapter XI of the 


Bankruptcy Act and Rule 11-6 of the Chapter XI Rules. Pursuant to 


« an order of this Court dated October 2, 1975, Grant was authorized 


; to continue to operate its business and manage its properties as 


i debtor-in-possession. 


2. Prior to the filing of the petition herein, W.T. 


i Grant Company leased and operated approximately 1,070 stores 


| 
tt : 
| Located in 40 states. Pursuant to orders of this Court dated 


! October 20, 1975, October 24, 1975 and November 7, 1975, Grant was 


| authorized to conduct going out of business sales in and to sur- 


| Fender possession of 579 stores. Promptly following the entry of 


each of the aforesaid orcers, Grant embarked upon a program to 


assign the leases of the stores covered by the-.order to parties 


i willing to pay a cash consideration for the assignment and to 


! assume the obligations under the leases. Grant has been in oral 


or written communication with at least 200 developers, brokers, 


APPLICATION OF DEBTOR-IN-POSSESSION FOR ORDER 
TO SHOW CAUSE AUTHORIZING ASSIGNMENT OF LEASES 
F STORE PREMISES : 
« Tetailers and other potential users of the stores and has receivee 


cffers to purchase certain of the leaseholds. 
3. Grant has received from each person identified in 


column six of Exhibit A hereto an offer to purchase for the amount 
; set forth in column seven of Exhibit A hereto opposite the name 
; of such person any and all of Grant's right, title and interes: 
; in and to the appropriate lease identifieé in columns four and 
ii five of said Exhibit A, and, where so indicated on Exhibit A, any 
i and aii of Grant's right, title and interest in and to the trade 
! fixtures and equipment located in the store oremises covered by 
i the appropriate lease. In those cases where the bie includes an 
} offer to purchase trade fixtures and equipment, tb« value of the 
| teade fixtures and equipment on Grant's books is set forth in 
f column ten on Exhibit A. The provisions of each lease relating. 
4 to rental, term and renewal options are summarized ta column five 
| of Exhibit A. Each lease provides that it is asSignable by the 
' lessee and contains no provision for the lessor's consent to such 
nea, except that the leases marked by an asterisk on =x- 
hibit A contain a provision granting to the lessor the right to 
- cancel the lease after a notice of intended assignment is given 
t by Grant. Grant's records indicate that certain of the leases 
# have been assigned by the lessor thereof as security for the 
! benefit of the mortgagees identified in column three of Exhibi+ A. 
! Grant has also received from the persons identified in coluan 
| eight of Exhibit A a bid to purchase the enue identified in 
‘columns four and five of Exhibit A set opposite the names of ‘such 


|| persons but Grant believes that the bid of the person identified 


il 
ji ¢ column six of Exhibit A constitutes the highest and best Cheer 


be each instance. 


I .4. Grant is willing to accept the offer of each person 


ae in column six of Exhibit A upon the terms and conditions 


APPLICATION CF DEBTOR-IN-POSSESSION FOR ORDER 
TO SHOW CAUSE AUTHORIZING ASSIGNMENT OF LEASES 
OF STORE PREMISES 


S@t ZCrtn if Sxnibit 3 hersts and uson such other terns and 
tions f be prescrised by the Court, to assign the apor 
lease to such person without any recourse to Grant sursuant to 
form of Assignment and Assumption Agreement annexed hereto as 
Exhibit C and, where so indicated on Exhibit A, to sell the trade 
? fixtures and equipment located in the subject premises to such 
|; person pursuant to the form of Bill of Sale annexed hereto. as 


| Exhibit D. 


5. The last sentence of Section 70b of the Bankruptcy 
| Act provides: "A trustee who elects to assume a contract or lease 
on the bankrupt and who subsequently, with the approval of the 
“ court and upon such terms and conditions as the court may fix 
| after hearing upon notice to the other party to the contract Or 
2 lease, assigns the contract or lease to a third person, is not 
; ee for breaches occurring after the assignment." In view of 
‘ such. provisions, Grant is seeking authority to assume each lease 
in connection with the. assignment. thereof. Such assumption would 
be effective only immediately prior to the assignment of the 
_lease. Accordingly, Grant is also seeking the declaration of 
“this Court that Grant shall have no liability for any breach or 
, breaches of a lease occurring on and after the date cf assignment 
|, thereof. Grant is aware, however, that its assumption of ore 
may recuire it to cure any pre-assignment defaults which may have 


ioceurred under the lease, and to pay sums for utility services, 


| 
| maintenance charges and the like which might but for such assump- 


tion constitute the subject of a general pre-petition claim of 
the ‘lessor. Thus, it may not be in Grant's best interests to 
assume a particular lease. Accordingly, Grant will prior to the 


| P 
igeturn date of the pre-fixed Order to Show Cause examine its 


stecords to determine the extent of such liabilities and make a 


B BEST COPY AVAILABLE 


APPLICATION OF DEBTOR-IN-POSSESSION FOR ORDER 


TO SHOW CAUSE AUTHORIZING ASSIGNMENT OF LEASES 
OF STORE PREMISES 
i presentation to the Court as 


i best interests Leth ‘ S acplication for author 


‘assume any one more of the leases. 


6. Inasmuch as each person identified in column 


Exhibit A is 


mecnercetnmennnaiirtctitemanesienn a ean eee eamint te semen a ene = twee 
ao a Be pep 


jj that this Couet issue an crder directing the lessor under each 


‘ 
' 


lease to furnish an estoppel certificate certifying as to the gecd 
standing of the lease, stating whether there are any defaults under 


ithe lease and, where applicable, stating whether such lessor in- 


ee 


'tends to invoke its right to cancel the lease by reason fee the 


ete ear sremmee 
— 


[eeeneses assignment thereof. Such estcoopel dectiticare may also ce 


thelpful to Grant in connection with the determination referred 


to 
! 


Lin the last sentence of paragraph S above. 

i 

it 7. Grant is also requesting that this Court issue an 
ii 
;order declaring that Grant will have no liability for use and 


‘occupation charges for the premises demised under each of the 
ie : 


leases for the month of December, 1975 or thereafter. The pren- 
jises are vacant and are of no value to Grant apart from the 
[ability to assign the lease thereof a person willing to acceot 
isuch assignment and, in certain cases, apart from the storage 
therein of certain trade fixtures. I the assignment transaction 
Ls consummatec, the assignee will assume all liabibities arising 
under the appropriate lease as of December 1, 1975 and the lessor 
thereunder will neg lacaalain receive its rental for December, 1975 


I “ 


| 8. Grant is proceeding by an Order to Show Cause so as 


_fte bring this matter to hearing at the earliest possible time in 


APPLICATION OF DEBTOR-IN-POSSESSION FOR ORDER 
TO SHOW CAUSE AUTHORIZING ASSIGNMENT OF LEASES 
OF STORE PREMISES 


S$. Grant believes that view of the expense and time 


entailed in notifying its creditors of the proposed assicnment of 


the leases, it is in the best interests of the estate that such 


— be dispensed with pursuant to Rule 11-24(a)(2) of the Che. - 


ter XT Rules. 


zo. A statutory Creditor's Committee was elected at the 
first neeting of creditors held on November 19, 1975. Grant will 
ail to co-counsel for the Committee 2 cooy of the sre-fixed Order. 
@ Show Cause and ct cass application om or before the date spec , 


fied in suck order. 


Il. Ne previous aoplic cation for the relief sought 
herein has teen made to this orc any other Couss. 
WHEREFORE, Grant reszectfully prays that the pre-fixec 
ts Show Cause be signed and that this Court make ané enter ar 
gcanting the celie£ set forth in-the said Oréer to Show Cause 
lane suck other and different relief as the Court may deem jSust. 


Mew Zork, New Zork 
December 7~, 1975 


WT. GRANT COMPANY 
Debtor-in-Fossession 


By ae ee 


. —_— 
WACSTELL td Liz TON , ROS EN ke i oe Vlow. Sregizens 
Attarneys fer Debtor-in=— 


Possession 
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429% Pack Avenue 

New York, New Yor« 10017 
Tel. (212) 371-9200 
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EXHIBIT B TO APPLICATION - TERMS AND CONDI- 
TIONS OF SALE 


EXHIBIT 8 


TERMS AND CONDITIONS OF SALE 
Ne 


1. A deposit of 10% of the purchase price shall 5 


ito Grant Upon approval of the offer by the Court, such deposit to 


e made Dy check subject to collection. 


It 


ype or certified check upon the execution ana delivery of the 


2. The balance of the purchase Srice shall be paid by 


Assignment and Assumption Agreement ennexed as Exhibit C to the 
I 
|oregoing application and, where applicable, the Bill of Sale 

i 

annexed as Exnibit D to the foregoing application. 

i 

i 3. The Assignment ané Assumption Agreement and, where 
| 

w@pplicable, the 3il1 of Sale, shall be executed and delivered on 
is 

ithe next Susiness day following the approval of the offer bv the 


licourt. 


4. All adjustaerts to be made between Grant and the 
Scie in connection with the Assignment and Assumption Agreement 


‘shall be as of December 1, 1975. 


.5- In the event that Grant is unable for any reason to 
“consummate the transaction and to execute and deliver the Assign— 
pe anc Assumption Agreement, and, where applicable, the 3ill of 
pate, its sole liability to the offeror shall be for the return of 


~~ 


lene deposit referred to in item 1 of this Exhidit B. 


A-29 
EXHIBIT C TO APPIICATION - ASSIGNMENT AND 


ASSUMPTION AGKEZSMENT 
ASSIGNMENT AND ASSUMPTION AGREEMENT 
| day of December, 1975, but as of 
‘December 1, 1975, between W.T. GRANT COMPANY, as Debtor ang 


;Debtor-in-Possession ("Assignor") and 


, ("Assignee"). 
RECITALS: 


A. W.T. Grant Comsany, as lessee, was party to a lease 


sand lease agreement dated (the "*Lease”) with 


, as lessor. 


-B. W.T. Grant Company filed a petition under Chapter 
the Bankruptcy Act and Rule 11-6 of the Chapter XI Rules on 
‘Senta: 2, 1975 with the United States District Court for the 


“Southern District of New York (the "Court”) and was authorized to 


jcontinue the operation of its properties as Debtor~in-~Possession. 


’ 
at 


C. Assignor desires to sell, assign and transfer the 
‘Lease to Assignee and Assignee desires to accept said sale, assign- 
iment and traasfer upon the terms and conditions hereinafter set 


forts. 


i 
ik 
af 
4 
i 
; D. The Court has authorized and empowered Assignor to 
ti 


‘eglaes and deliver this agreement. 


i NOW, TEEREFORE, in consideration of the oremises and of 


ithe mutual covenants herein set forth and for $10 and other good 
Usa valuable considerations, the sapiyeite of which is hereby 


lacknowledged, 


IT IS AGRE 


A-30 
EXHIBIT C TO APPLICATION - ASSIGNMENT AND 
ASSUMPTION AGREEMENT 
1. Assignor hereby sells, 


signee any and all of Assignor's right, 

“to the Lease. The foregoing 

without any recourse whatsoever to Assignor and without any res 
| sentations ané warranties whatsoever. 


, 
f 


tment and transfer and assumes and agrees to pay and perform all 


2. Assignee hereby accepts the foregoing sale, assign- 


I 
.iiabilisies ‘anc obligations under the Lease arising on and after 

rN : 

December 1, 1975. Assignee shall inéemnify and save Assignor harm 


ii 
less from and against any and all claizs, demands, actions, causes 
i ‘ 

liof action, suits, proceedincs, damages, liabilities and costs and 

e 

vexpenses of every nature whatsoeve (including, without Limitation, 


i 


nreasonable attorney's fees) arising on or aftec December 1, 1975 


"and relating to the Lease or the premises demised thereunder. 

3+ All taxes and other governmental charges and fees, 
bg . . . 
‘including, without limitation, any anc all transfer taxes, stamp 


taxes, sales taxes and recording fees, relating to the transaction 


evidenced by this agreement shall be paid by Assignee. 


4. This agreement shall be binding upon the successors 
| a 

it - 

sal assigns of the parties hereto. Assignor and Assignee shall 


i 
i 
execute and deliver such further and aéGitional instruments, agree=- 


iments ané other documents as may be necessary to evidence or carry 
bb 


lout the provisions of this agreement. 
W.T. GRANT COMPANY, Debtor 
and Debtor-in-Possession 


BY. 
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EXHIBIT D TO APPLICATION - BILL OF SALE 
ILL OF SALE 


KNOW ALL MEN 8Y THESE PRESENTS, that W. T. GRANT CCMPANY, 
“Debtor-in-Possession ("Grant"), for and in consideration of the sua 


: $10.00 and. other good and valuable considerations, the receipt 


vof which is hereby acknowledged, paid by 


thas sold, assigned and transferred and by these presents does sel 


‘assign and transfer unto , Lts successors 


‘and assigns, any and ail of Grant's right, title and interest in 


rade fixtures and equipment presently located in those 


’ 
land to the 


ertain store premises heretofore occupied by Grant in . 


toe 


a 


TO HAVE AND TO BOLD the same unto ; 


‘its successors and assigns forever. 


: - PROVIDED, HOWEVER, THAT this sale, assignment and trans- 


fer is without representations of any kine by Grant (including, 
wethout limitation, any warranty of title , merchantibility or fit- 


-ness for a particular purpose) and is without recourse to Grant. 


AND PROVIDED FURTHER, TEAT by its acceptance and execu 


uw 
“tion of this Bill of Sale, ___ sis accepting 


i 
% 
igaid trade fixtures and equipment "as is" and is agreeing to say 


oa 
=) 
3 


5 ; 
any and all sales, transfer and others governmental taxes, charses 


land fees relating to the sale, assignment and transfer evidenced 
ihereby. 
IN WITNESS WHERSO?P, Grant and 


day of December, 1975. 


| ee ome aame were ef 


t ‘ 
yhave executed this instrument on the 


| 


eee 
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EXHIBIT D TO APPLICATION - BILL OF SALE 


W. T. GRANT COMPANY, 
Debtor-in-Possession 


Oat meatiniagliapetioacad 


ccocenmecnmcians aaa ame « mmmanm w= rams: maura sO 3° 
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OF SETTLEMENT OF ORDER 


In Proceedings fc- 
an Arrangement 


moO. #5 8 1735 


NOTICE OF SETTLEMENT 


PLEASE TAKE NOTICE that the within is a true copy of an 


{ 
| 
| 
| 
} 
| 
| 
| 
t 


the Honorable John 
| 
Room 235 


Order which will be presented for settlement to 
J. Galgay, one of the Bankruptcy Judges of this Court, at 


| 

of the United States Courthouse, Foley Square, New York, New YOrk ;| 
i 

on the 24th day of December, 1975 at 10:30 in the forenoon or as ! 


soon thereafter as counsel nay be heard. 


-Dated: New York, New York 
December 7 2975 


WACHTELL, LIPTON, ee & KATZ 


a 


oof Le VA Vy 
By SY tet te Lh 


a “A Member of 1 eke he Firm 
ttorneys for Debtor 
and Debtor-in-Possession 


Office and P. O. Address 
299 Park Avenue 

New York, New York 10017 
Tel. No.: (212) 371-9200 


TO: 


|Woodcrest Homes, Inc. 
P.O. Box 778 
Cherry Hill, New Jersey 


The Great-West Life Assurance 
Company of Canada 

60 Osborne Street 

\Winnipeg, Manitoba 

Canada R3C 5A5 


Attn: Secretary 


Ag 
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NOTICE OF SETTLEMENT OF ORDER 


Emanuel Yalper, Esq. 
Zissu, Lore, Halper and Robson 
450 Park Avenue 
| New York, New York 
Att: Walter Gumbinger, Esq. 


{ Alan Miller, -Esqa. 
' Weil, Gotshal and Manges 
' 767 Fifth Avenue 

New York, New York 10022 


E. Stevenson Fluharty, Esq. 
| Epstein, Fluharty, Freeman 
Gerstein and Mintz 
34 Tanner Street 
Haddonfield, New Jersey 08033 


Zartleg Development Corporation 
c/o Zissu, Lore, Halper and Robson 
450 Park Avenue 

New York, New York 

Att: Walter Gumbinger, Esq. 


A-35 
ORDER PRESENTED FOR SETTLEMENT 


|| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF Noi YORK 


in Proceedings for 
an Arrangement 


nO. 7S B 2735 


| 
| 
> @. GRANT COMPANY, 
| Debtor. 
| 


| 


ORDER 


H 
| An application having been brought on by an order to 

| show cause dated December 2, 197. and returnable on December 11, 
1975, wherein W. T. Grant Company, as Debtor and Debtor-in-Posses 
Sion (collectively: "Grant") sought an order authorizing it to 
sell, assign and transfer to Channell Companies Inc., for the 
total purchase price of $20,000, or to any other person making a 


higher and better offer therefor, all of Grant's right, title and | 


interest in and to that certain lease and lease agreement dated 


| 
| 
| 
| 
| 
| 


July 15, 1960 (the "Lease"), between Woodcrest Homes, Inc. ("Les- 
sor"), as lessor, and W.T. Grant Company, as lessee, and wherein 


Grant sought further and ancillary relief with respect to said 


| : 
| sale, assignment and transfer, and due notice of hearing having 
oe given by service of said order to show cause upon the Lessor, 
ik the mortgagee identified in column 3 in Exhibit A annexed to 
| said application, upon Channell Companies, Inc. and upon co- 
counsel to the Creditors’ Committee herein, and after hearing 
Grant by its attorneys, Messrs. Wachtell, Lipton, Rosen & Katz, by 
| Theodore Gewertz and Laurence D. Cherkis, of counsel, and after 
hearing Channell Companies, Inc., by Jordan Newman, Zartieg vevel- 
| Oopment Corp. by its attorneys, Messrs. Zissu, Lore, Halper & Rob- 


son, by Emanuel Halper, of counsel, and the Creditors' Committee 


; herein by its attorneys, Messrs. Weil, Gotshal and Manges, by Alani 


A-36 
ORDER PRESENTED FOR SETTLEMENT 


. . ~ } hae re | 
of counsel, and it appearing that the offer of $26,500 of | 
' 


Zartleg Development Corp. is the highest and best offer, and upon | 


said appli ion and the exhibits thereto and upon all the 
proceedings had before me, and after due deliberation, and suf- 


ficient cause appearing to me therefor, it is 


ORDERED, that W. T. Grant Company, as Debtor and Debtor 
in-Possession, be, and it hereby is authorized and empowered to 
; Sell, assign and transfer to Zartleg Development Corp., for the 
| total purchase price of $26,500, all of Grant's right, title and 

interest in and to the Lease, with such sale, transfer and en 
ment to be upon the teims and conditions set forth in Exhibit A 

| hereto and to be evidenced by the Assignment and Assumption Agree- 


ment in the form annexed hereto as Exhibit B; and it is further | 


ORDERED, that upon the payment by Grant to Lessor of the 
sum Of $2,591.67 representing use and occupation charges in an | 
amount equal to the fixed minimum rent reserved in the Lease for 
the month of November, and the payment by Grant to its maintenance 
contractor of the sum of $240.08 representing equipment mainten- 
ance charges incurred by W.T. Grant Company and payable pursuant 
to the Lease for the period preceding the filing of the petition 
herein, and conditioned upon the consummation of the sale, assign~ 
ment and transfer authorized in the preceeding paragraph of this 


Order, Grant, as Debtor-in-Possession, be, and it hereby is, 


the consummation of said sale, assignment and transfer; and it is 


further 


ORDERED, that upon and after the consummation of said 


authorized and empowered to assume the Lease immediately prior to | 


ORDER PRESENTED FOR SETTLEMENT 


assigninent and transfer Grant Shall have no liability £ 


iGate of consu: 


fit is further 


A-37 


breaches of the Lease occurring on and after the 


mmation of said sale, assignment and transfer; and 


ORDERED, that upon the payment by Grant of the sums 


authorized to be paid pursuant to the second decretal paragraph 


this Order, 


Lessor shall be deemed to have waived any and ali 


rights to claim and shall be precluded and estopped from claiming 


that any Gefault occurred or existed under the Lease prior to 


1975; and it is further 


December 1l, 


ORDERED, that Grant shall have no liability arising 


from use and occupation of the premises demised under the Lease 


a ee naamenmeen 


the month of December, 1975 or thereafter. 


New York, New York 
December , 1975 


Bankruptcy Judge 


ctcnemsteamasamnaae accents i eth tC TT CCT A 


erat arg yan genres area ALD AL PW ee nA AY RENT NT ee een AA 


etn eaten aetna ete enti 


Rosen & Katz shall, unless otherwise directed in a writing signed 
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EXHIBIT A TO ORDER - TERMS AND CONDITIONS 
OF SALE 


1. The deposit of 10% of the purchase price, which 


has been paid by Zartleg Development Corp. ("Offeror") to Grant 


ae 
wt 
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w 
Cd 

S) 
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” 
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a3] 


shall be held in escrow by Messrs. Wachtell, Lipton, Rosen & 


Katz subject to the within terms and conditions of sale. 


2. On the eleventh day next following the entry of the 
pre-fixed Order by the Court (the "Closing Date"): 
(a) Messrs. Wachtell, Lipton, Rosen & Katz 


shall release the aforesaid deposit to Grant; 


(b) the balance of the purchase price shall 


be paid by Offeror to Grant by certified or bank check; 


(c) the Assignment and Assumption Agreement 
in the form annexed to the pre-fixed Order as Exhibit 


B shall be executed and delivered; and 


(d) Grant will evidence its assumption cf the 


Lease in a writing executed by Grant immediately prior to the 


execution and delivery of the Assignment and Assumption Agreement. 


3. All adjustments to be made between Grant and Offero 
in connection with the Assignment and Assumption Agreement shall 


be as of December 1, 1975. 


4. In the event that Grant is unable for any reason 


whatsoever (other than the willful default of Grant) to consum- 


Assumption Agreement on the Closing Date, Messrs. Wachtell, Lipto 


4 


| 
} 
j 
mate the transaction and to execute and deliver the Assignment “ 
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EXHIBIT A TO ORDER - TERMS AND CONDITIONS 

OF SALE 

by Grant and Offeror (a) return to Offeror the deposit reteorred : 
to in paragraph 1 above less an amount equal to the fixed minimum | 
i 

rent in the sum of $2,591.67 payable under the Lease for the month 
' 

of December, 1975 pro-rated from December 1, 1975 to the date on | 
which there occurs any event which renders Grant unable to ee 
mate the transaction (the "Deducted Amount") and (b) remit the | 
Deducted Amount to Grant, whereupon neither Grant nor Offeror | 


shall have any further liability to the other. 


| 


5. Messrs. Wachtell, Lipton, Rosen & Katz shall have no 
liability as escrowee except for their own bad faith or willful 
misconduct and shall be entitled to rely upon any writing signed 


by both Grant and Offeror. 


an interested party files a notice of appeal from the pre-fixed 


Order prior to the Closing Date, Offeror shall: 


(a) consummate the transaction in accordance with’ 


paragraphs 1 -5 above; or 


(b) elect by written notice to Grant given 
prior to the Closing Date not to consummate the 
transaction until the earlier of (x) 10 days fol- 
lowing the giving of notice of closing by Offeror 
or (y) the final disposition of such appeal on 


terms favorable to Grant and Offeror. 


In the event that Offeror elects to proceed 
under clause (b) above, Offeror shall pay when due 
for the account of Grant all use and occupation 


6. Notwithstanding the foregoing, in the event that 


charges payable in connection with the Lease or 


PL MAM A AR NN AE RR TN NC LT EEN AOR A EN a RM nt 5 pe EERE NERO LN CT ee NN mame: IE 
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EXHIBIT A TO ORDER - TERMS AND CONDITIONS 
OF SALE 
the premises demised thereunder arising Guring 


the period commencing on December 1, 1975 and 


continuing until the consummation of the trans- 


action as provided in clause (b) (the "Liability 


Period"); provided, however, that Offeror may 
at any time during the Liability Period elect 
to terminate its obligation to consummate the 
transaction and to make the payments for the 
account of Grant upon no less than 10 days' 
prior written notice to Grant, subject, in any 
event, to the provisions of paragraph 4 above. 
In the event that Offeror elects to consummate 
the transaction as provided in clause {a) or 
(b) above prior to the final disposition of an 
appeal on terms favorable to Grant and Offeror, 
Offeror shall indemnify Grant from and against 
any and all damages and expenses arising from 


Or relating to the consummation of the transaction. 
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EXHIBIT B TO ORDER - ASSIGNMENT AND ASSUMP- 
TION AGREEMENT 


ASSIGNEENT 


AGREEMENT made this Gay of December, 1975, but as 
of December 1, 1975, between W.T. GRANT COMPANY, as Debtor and 
Debtor-in-Possession ("“Assignor") and ZARTLEG DEVELOPMENT CORP. 


("Assignee"). 


RecigrTaAbhs 


A. W.T. Grant Company, as Lessee, was a party to a 
lease and lease agreement dated July 15, 1960 (the "Lease"), with 


Woodcrest Homes, Inc., as lessor. 


B. W.T. Grant Company filed a petition under Chapter 
XI of the Bankruptcy Act and Rule 11-6 of the Chapter XI Rules 
on October 2, 1975 with the United States District Court for the 


Southern District of New York (the "Court") and was authorized 


to continue the operation of its properties as Debtor-in-Posses- 


sion. 


C. Assignor desires to sell, assign and transfer the 
Lease to Assignee and Assignee desires to accept said sale, 
assignment and transfer upon the terms anda conditions herein-~ 


after set forth. 


D. The court has authorized and empowered Assignor 


to execute and deliver this agreement. 


NOW, THEREFORE, in consideration of the premises and 


of the mutual covenants herein set forth and for $10 and other 


eee i Nea ae MTC MO ST CEC 
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EXHIBIT B TO ORDER - ASSIGNMENT AND ASSUMP- 
TION AGREEMENT 


good and valuable considerations, the receipt of which is hereby 


iacknowledged, 
IT IS AGREED: 


1. Assignor hereby sells, assigns and transfers to As- 
signee any and all of Assignor's right, title and interest in and 
to the Lease. The foregoing sale, assignment and transfer is made 
without any recourse whatsoever to Assignor and without any repre- 


sentations and warranties whatsoever. 


| 
| 
| 
| 2. Assignee hereby accepts the foregoing sale, assign- 
ee and transfer and assumes and agrees to pay and prcéform all 
liabilities and obligations under the Lease arising on and after 
|| December 1, 1975 or otherwise attributable to the period commenc- 
ing on December 1, 1975 and continuing thereafter. Assignee shall|l 
indemnify and save Assignor harmless from and against any and all 
claims, demands, actions, causes of action, suits, proceedings, 

| damages, liabilities and costs and expenses of every nature what- 
|soever (including, without limitation, reasonable attorneys' fees) 


urising on or after December 1, 1975 and relating to the Lease or 


the premises demised thereunder. 


including, without limitation, any and all transfer taxes, stamp 
taxes, sales taxes and recording fees, relating to the transaction 


evidenced by this agreement shall be paid by Assignee. 


4. This agreement shall be binding upon the successors 


“ 
| 


execute and deliver such further and additional instruments, 


agreements and other documents as may be necessary to evidence 


| 
' 3. All taxes and other governmental charges and fees, 


and assigns of the parties hereto. Assignor and Assignee shall | 
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EXHIBIT B TO ORDER - ASSIGNMENT AND ASSUMP- 
TION AGREEMENT 


| Or carry out the provisions of this agreement. 


W.T. GRANT COMPANY, Debtor 
and Debtor-in-Possession 


ZARTLEG DEVELOPMENT CORP. 


By 
ATTEST: 


{Acknowledgements}. 


a 


SSS 


See P=. 


- Sas: 


-rammamet en 


SS 
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ORDER SHOW CAUSE DATED DECEMBER 24. 1975 
UNITED STA ao ALC? COURT 
SOUTHERN DI T OF NEW YORK 


In the Matter of : 
In Proceedings for 
W. T. GRANT COMPANY, an Arrangement 
Debtor. No. 75.8 1735 


ORDER TO SHOW CAUSE 


Upon the annexed affidavit of Donald R. Levin, sworn 
to December , 1975, and no adverse interest having been rep- 
resented and sufficient cause appearing refor, it is 

ORDERED, that W. T. Grant Company, as debtor-in-possess 
ion, and all other interested parties show cause before the 
undersigned Bankruptcy Judge in Room 234 of the United States 


K 
Court House, Foley Square, New York, New York on the Yo day 


of December, 1975, at + o'clock in the ofHnoon of that day, 


or as soon thereafter as counsel can be heard, why an order 
should -not be entered herein: 

(i) denying confirmation and authorization of the 
proposed sale and assignment by W.T. Grant Company, as debtor- 
in-possession, of its lease to store number 193 located in 
Cinnaminson, New Jersey and its lease to store number 331 lo- 
cated in Cherry Hill, New Jersey to Zartleg Developmen’. Corp.; and 

(ii) re-opening competitive bidding for the aforesaid ; 
leases; and it is further 

ORDERED, that service of a copy of this order and the 
papers upon which it is granted upon Wachtell, Lipton, Rosen 


& Katz, counsel for W.T. Grant Company, 4s debtor-in-possession, 


—_, 


oan bx AL» t ae , counsel for Zartleg Develog- 
ment Corp. and co-counsel for fhe statutory Creditors’ Com- 
mittee on or before December >t , 1975 shall be deemed sufficient 


service. 


Dated: New York, New York 
December zfs 1975 


Bankruptcy Judge 
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AFFIDAVIT OF DONALD R. LEVIN, ESQ., FOR CHANNEL 
COMPANIES, INC., IN OPPOSITION TO APPLICATION OF 

DEBTOR-IN-POSSESSION TO CONFIRM SALE AND ASSIGN- 
MENT OF LEASE AND IN SUPPORT OF APPLICATION TO 
OPEN SALE OF LEASES FOR FURTHER BIDS 


i 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of : In Proceedings for 


an Arrangement 
W. T. GRANT COMPANY, 


No. 75 B i738 
Debtor. 


DONALD R. LEVIN, being duly sworn, deposes and says: 

i. I am a member of the firm of Parker, Chapin and 
Flattau, attorneys for Channel Companies, Inc. ("Channel") and I 
make this attisavie (i) in opposition to any order submitted by 
or on behalf of W. T. Grant Compeny, as debtor-in-possession 
("Grant") seeking confirmation of the sale and assignment by 
Grant of its lease to store number 193 located in Cinnaminson, 
New Jersey ("Cinnaminson lease") to zartleg Development Corp. 
and its lease to store number 331 located in Cherry Hill, New 
Jersey ("Cherry Hill lease") to zartleg Development Corp. ; 
and (ii) in support of its application to open the sale of the 
leases for further bids. 

2. On October 2, 1975, Grant filed with this Court a 
petition for an arrangement under Section 322 of Chapter xz 
Rules. At the time of this filing, Grant leased and operated 
approximately 1,070 stores located in 40 states. After the 
entry of orders authorizing Grant to (i) continue to operate ‘en 
business and manage its properties as debtor-in-possession and 
(ii) conduct going-out-of-business sales in and to surrender 
possession of 579 stores, Grant embarked upon a program to assign 
the leases of the stores covered by these orders to parties 
willing to pay a cash consideration for the assignment and to 


assume the obligations under the leases. Channel, among others, 


was solicited by Grant to submit offers to purchase certain of 
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AFFIDAVIT OF DONALD R. LEVIN, ESQ., FOR CHANNEL 
COMPANIES, INC., IN OPPOSITION TO APPLICATION OF 

DEBTOR-IN-POSSESSION TO CONFIRM SALE AND ASSIGN- 
MENT OF LEASE AND IN SUPPORT OF APPLICATION TO 
OPEN SALE OF LEASES FOR FURTHER BIDS 


' Of the leases, and prior to December 2, 1975, Channel, by its 
counsel, in fact, submitted written bids to purchase the 
Cinnamonson ané Cherry Hill leases. 

3. By order to show cause cated December 2, 1975, 
this Court set e hearing for December 11, 1975 on the question 
of authorizing the sale of certain leases to the "High Bidder" 


identified in column 6 of Exhibit A annexed to the application 


2SS. sas 5 


for the order to show cause. This exhibit identified Channel 


ene: 


as the "High Bidder" for the Cinnamonson and Cherry Hill leases 


(each bid identified as being in the amount of $20,000) and in- 


crac wets. or 


dicated that there were no other hidders for these leases. More- 
over, in the application, upon which the order to show cause was 
granted, Grant represented that (i) "the bid of the person 


identified in column 6 of Exhibit A constitutes the highest and 


best offer in each instance” and (ii) it °is willing to accept 
the offer of each person identified in column 6 of Exhibit A.* 
Significantly, neither the order to show cause, the application 
in suppert thereof nor Exhibit A annexed to the application, 
indicated that oral bids would be accepted at the hearing on 
December 11, 1975, or that the Court hed authority to entertain 
such oral bids. 

4. As a result of the foregoing Channel did not 
send to the December 11, 1975 hearing a representative authoriz- 
ed to make further competitive bids on the subject leases. Although 
no prior notice had been given, an auction was conducted on 
December 11, 1975 and a previously unknown bidder appeared and 
submitted oral bids on the Cinnaminson and Cherry Hill leases 
in excess of Channel's prior bids. Channel is located in 


Whippany, New Jersey and its representative could not maintain th 


2 TR eR ee eee eet ce See cot ee. eee. 


necessary communication with officers of the Company within the 


svt. 
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AFFIDAVIT OF DONALD R. LEVIN, ESQ., FOR CHANNEL 
COMPANIES, INC., IN OPPOSITION TO APPLICATION OF 

DEBTOR-IN-POSSESSION TO CONFIRM SALE AND ASSIGN- 
MENT OF LEASE AND IN SUPPORT OF APPLICATION TO 
OPEN SALE OF LEASES FOR FURTHER BIDS 


if 
framework of the time pressures created by the auction, to 
continue to hid competitively at the auction. As a result, while 
Channel's representative was attempting to communicate the laste 
bid to a Channel officer, the bidding was closed and each of the 
subject leases was anid to a third party for $26,500. 
5. Uncer these circumstances, it is clear that 
Channel has been effectively denied its right to bid competitive- 
ly on the Cinnaminson and Cherry Hill leases and that Grant has 
been comselled to accept a grossly inadequate consideration for 
the sale and assignment of these leases. Thus, the Cinnaminson 
lease is for an approximately 22,000 square foot store at an 
annual rent of $26,100 for a term ending January 31, 1981 with 
four options to renew, each for a period of five years. Similar- 
ly, the Cherry Hill lease is for an approximately 25,000 square 
foot store at an annual rent of $31,000 for a term ending July 31, 
1931, with four options to renew, each for a period of five 
years. These leases, at slightly in excess of $1.00 per square 
foot, are substantially below the current market value for the 
properties involved, and Channel, in fact, is currently paying 
in excess of $2.00 per square foot for leases of compavabio 
properties. Consequently, these leases would have a sala value 
in excess of $26,500 and if the bidding were permitted to 
continue, or &s now re-opened, Channel would be prepared to id, 
and pay substantially in excess of $26,500 for each of the 


subject leases. 


6. Based upon the foregoing, it is respectfully sub- 


mitted that this Court deny confirmation of the sale and assign- 
ment of the Cinnaminson and Cherry Hill leases to Zartieg Develo 
ment Corp.; and that an order be entered re-opening the bid 


Ging on these, leases. 


Sworn to before me this 
3 -' day-of December, 1975. 
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AFFIDAVIT OF ROBERT C. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 

TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In Proceedings for 
an Arrangement 


W. T. GRANT COMPANY, 15 & 1735 
AFFIDAVIT IN 
OPPOSITION 
OP OF Ge OD SP GE Ee GP Oe OE OP om HP OE GE GH oe Ge ES ee Om Gm me ew Oe Oe EE oe ae ae x 
STATE WF NEW YORK : 
4 SS: 
COUNTY OF NEW YORK: 
ROBERT C. GRANT, being duly sworn, deposes and Says: 


1. Your deponent is the President of Zartlag Development | 


; 
Corp. (hereinafter referred to as ‘'Zartlag") and makes this } 


affidavit in opposition to the motion by order to show cause of 
Channel Companies, Inc. (hereinafter referred to as "Chan.el") 
for an order denying confirmation and authorization of the 
proposed sale and assignment by W. T. Grant of its lease to 
Store No. 193 and its lease to Store Nv. 331 to Zartleg and re- 
opening competitive bidding for the aforesaid leases. 

2. I have read the affidavit of Donald R. Levin in 


Support of the instant motion. After reading the affidavit I 


1 
vy 


met with counsel to Zartlag and discussed, in detail, the contents 
thereof. The statements made therein by Mr. Levin are patently 
absurd. 

3. First, the initial relief sought by Channel is an 
order of this Court denying confirmation and authorization of the 
sales of leases by W. T. Grant Company ‘o Zartlag relative to 


stores numbered 193 and 331 and locared ia Cinnaminson, New 
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AFFIDAVIT OF ROBERT C. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 

TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


ie i 

i! 
{ 

1. 

l 


Slate Jucsuy ceapeetively. Counsel nitans 

your deponent that a demand for such relief is presently moot 
in that confirmation and authorization of the sale and assign- 
ment have already been had. Counsel advises your deponent thac 
sales of the leases described in the application in support of 
the order to show cause dated December 2, 1975 were private 
Sales as opposed to public sales through the use of an auction- 
eer. Confirmation of the sales were accomplished upon the 
Court's closing the bidding and acceprding the highest bid at the 
hearing trett before this Court on December 11, 1975. By virtue 
thereof, Channel's attempt to seek an order denying confirn- 
ation of the cales is a futile gesture since confirmation has 
already been had.. -.. u, 

4. With respect to Channel's demand that the competitive 
bidding for the aforesaid leases be reopened, your deponent must 
address himself to the actual facts surrounding the transaction 
in dispute and point out to the Court the inaccuracies contained 
in the affidavit of Donald R. Levin submitted in support of 
this motion. 

5. The thrust of Mr. Levin's affidavit is that Channel 
had no knowledge of the fact that higher and better bids for 
the leases described would be solicited and accepted by the 
Bankruptcy Court at the hearing on December 11, 1975. Mr. 
Levin specifically states on page 2 of his affidavit that, 
"Significantly, neither the order to show “ause, the application 


in support thereof nor Exhibit "A" annexed to the application, 


indicated chat oral bids would be accepted at the hearing on 


cimnit * 
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AFFIDAVIT OF ROBERT C. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 

TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


: | 


» OF that the Coert had authority to entereain | 
such oral bids." 
6. The aforementioned statement by Mr. Levin, counsel 
to Channel, is fallacious and intentionally calculated to mis- 
lead this Court. Had Mr. Levin or any other interested party 


‘taken the trouble to read the order to show Cause of December 2 


decretal paragraph specifically makes provision for other 


i 

i 
j 

| 
i 
{ 

| 

| 
| 
2 ' 
1975, he would have found that paragraph 1 in the first 


persons making higher and better offers for the leases offered 
for sale. Said decretal Paragraph sets the place, date and 


' 
time for the hearing at which the Court would determine why an 
order should not be entered . . . 

| 


"(1) authorizing W. T. Grant Company, as debtor 
and debtor-in-possession (collectively: "Grant") 
to sell, assign and transfer to the ‘high bidder’ 
identified in column 6 of said Exhibit A 
opposite the name of such Interested Person, 

for the total purchase price set forth in 

column 7 of said Exhibit A or to any other 


persors making a higher and better offer therefor, 

+ + e' (Emphasis Added) 

7. Mr. Levin further alleges that as a result of 
Channel's not having notice, it "did not send to the Scene 11; 
1975 hearing a representative authorized to make further 
competitive bids on the subject leases." Such a statement is 
contained in paragraph 4 of his affidavit on page 2 thereof, 
Again, such a statement is patently fallacious. 

8. Your deponent and Ben Riggs, Vice-President of 
Zartleg appeared before this Court on December 11,1975, at the 
time designated for the hearing on the aforementioned order to 
Show cause. Representatives of Channel wete there and noted 


theiz appearance on the record. vir. Rewman of Channel's law 


firm appeared together with Bernard Tudor, a representative of | 
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AFFIDAVIT OF ROBERT ©. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 

TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


— 
| 
; 
| 
| 


Channel. When Jucge Galgay announced thar he was going co 


consider the s#TF Or che leases for the Cinnaminson and Cherry 


i 
| 
1 
ti 
j 


Hill, New Jersey ltwses-and that Channel's bids were the highest 
g 


; 


| at that tine received +7 the dedtor in the sum of §20,000 each, 


| 
| 
| your deponent, in response to Judge Galgay'’s request for higher 

| and better bids thereafter bid the sum of $20,500 for each. Mr. 


1 
| 
| 
| . 
| 


Newnan applied to the Court for a ten minute adjournment at 


which time he allegedly telephoned the executive offices of 


Channel anc obtained authorization to bid higher. Upon resump- 


he tion of the hearing the bidding continued upward and in $500.00 
increments. Channel's final bid was $26,000.00. Your deponent 
: on beha of Zartlag bid $26,500.00 in each case. Channel had 
: finished bidding. No further bidding was forthcoming from any 
| other person in the courtroom with respect to the aforementioned 
whether any further and better bids wete available. There was 
no response. Channel had apparently completed its bidding. The 
hearing was then closed by the Bankruptcy Court and the much 


discussed "confirmation" sale was then and there had by the 


Bankruptcy Court. Channel did ask the Court for an adjournment 
of the hearing. The Court, at that time, was completely 
satisfied that all bids had been presented and denied Channel's 
application nein. 

9. Channel, by Mr.Levin's affidavit would have this 
ourt believe that it had no knowledge of the hearing; that it 
had no knowledge of the procedure to be followed at the hearing; 


| that it”did not appear at the hearing; that it had no 


S authorization to bid at the hwaring. All of these allegations 


leases. The Judge specifically inquired of those present | 
| 
| 
i 


i ate Dlatantiy untrue. The order to show cause was served upon 
i 
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AFFIDAVIT OF ROBERT C. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 

TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


‘ 


‘ 
' 
j ! 


! 


Channel. If Specifically scated thar higher and beccer offers 


would be soliciced at the hearing on December 11, 1975. Both 


hint 


~—— 


a lay anc legal representative of Channel appeared at the 
hearing and did bid at the hearing for the said leases. A full 


md fair hearing was had. For Channel to object at this late 


1 
| 
' 
| 
j 


date is totally inequitable and works to the severe detrement 
of Zartlag. : 

10. Realizing that its position is untenable, Channel 
has made a futile effort to object to the consideration being 
paid by Zartlag to Grant as a result of the competitive bidding. 
Channel would have this Court believe that the consideration 
that Grant shall receive from Zartlag for the leases is in- 
adequate. This proposition is likewise, absurd. , Tf, in fact, 
the $26,500.00 per lease paid by Zartlag to Grant is "grossly 
inadequate consideration" as is alleged by Channel, then one 
must rhetorically ask why Ch@hnel did not bid higher at the 
time provided for such bidding. The aawer ts that rhetorical 
question is quite apparent. The consideration is fair, 
However, as the losing bidder Channel has nothing to lose and 
everything to gain by seeking to pay more. Had Channel a 
sincere intention to pay more it could have made that offer at 
the time of the trexrimg. after the fact, its allegations lose 
credibility. Value of a piece of property is best determined 
by open bidding among persons willing to purchase the property. 
Such open bidding was accomplished before this Court on 
December 11, 1975 and it was determined that the highest any 


available purchaser would pay was $26,500.00 per lease, the 
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AFFIDAVIT OF ROBERT C. GRANT, FOR ZARTLEG 
DEVELOPMENT CORP., IN OPPOSITION TO APPLICATION 
TO DENY CONFIRMATION OF SALE AND ASSIGNMENT OF 
LEASES AND TO OPEN SALE OF LEASES FOR FURTHER BIDS 


‘ e 
anounc offered for ca ? . fo agarais: b 
} 


1 


' 
‘ 


unsupported allegations could speak rore eloqueatly on the : 


evaluation of the property in question. 

11, Channel's motivations must be examined closely by 
this Court in order for it to understend the reason for the 
instant application. Channel competes with Zartlag and its 


parent, Vornado, Inc. in the areas in which the Cherry Hill 


9 epee rege Egg rte Sep et tt 


and Cinnaminson, New Jersey stores are located. The obtaining 


of these locations by Zartlag for Vornado poses a business 


threat to Channel. After the bidding was completed and after 
Zartlag became the successful bidder, Channel realized that at 
any price the leases were worthwhile so as to keep Vornado out 
of the competitive area encompassing Cinnaminson and Cherry Hill; 
New Jersey. However, at the time provided for bidding, Channel 
attempted to purchase the leases as cheaply as possible. When 
the actuel value of those leases had been reached, Channel 
discontinued bidding. 

12. It is respectfully urged that nothing will more 
certainly tend to discourage and prevent bidding at a sale such 
as that held before this Court on December 11, 1975, then a 
judicial determination that the highest and successful bidder 
may be deprived of the advantage of his accepted bid by an offer 
of another person, subsequently nade, to bid higher on resale, 
especially one made by a person afforded the opportunity to bid 
at the time originally set therefor. 

13. It is also submitted that as a result of Zartlag's 
successful bid it has invested considerable time, effort and 


money in preparing for the opening of said stoves under the 
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Vornado banner. Fixtures have been prepared therefor, personnel 
has been set aside“fc man the stores and merchandise commitments 
have been made. It is urged that should any delay occur as a 
result of Channel's application herein, then Zartlag and its _ 
parent wiil be constrained to miss the "Easter Season" in the 
Stores in Cinnaminson and Cherry Hill, New Jersey, a monetary 
detriment which would far exceed the amount paid by Zartlag or 
offered by any other person herein. For this Court to act in 


any fashion other than to deny Channel's application would be 


and the equities of the parties. The hardship which would be 
thrust upon Zartlag and its parent as a result of the granting 
of this metion would be a travesty of justice and would make a 
mockery of the orderly procedure set by the Bankruptcy Act, the 
Bankruptcy Rules and followed to the letter by this Court. 
WHEREFORE, it is respectfully prayed that Channel's 
application be in all respects denied and for such other and 
further relief as to this Court may be just and proper. 
Sworn to before me this 


day of 3197 


| 
' 
| 
| 
| 
for this Court to ignore the provisions of the Bankruptcy Act 
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EXCERPTS FROM TRANSCRIPT OF DECEMBER 11, 


PROCEEDING BEFORE JUDGE GALGAY 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Matter 


of 


W. T. GRAND CO., 


No. 


1975 


75.3 i735 


U. S&S. Courthouse 
Foley Square 
New York, WN. Y., 


December 11, 1975 
2:00 o'clock P.i. 


OSC f/auth. te assign leases (25) 


BEF OR &: 


HON. JOHN J. GALSAY, 


RAYVID REPORTING SERVICE 
CEntirieo STENOTYPE RerorteRs 
130 NASGAU STREET 
NEW YORK. N YY 10038 


aeT? 
COaenanpr 7- 3278 


Bankruptcy Judge 


[2] 


APPEARANCE S: 


WACHTELL, LIPTON, ROSEN & KAIZ, ESQS., 
Attorneys for bebtor, 
299 Park Ave. 
New York, N. Y.. 

BY: fHEODORE GEWERTZ, ESQ., 

: and 

LAWRENCE CHERKIS, ESQ., 
Of Counsel 


ZISSU, LORE, HALPER & ROBSON, ESQS., 
Attorneys for 3idder, 
450 Par’ Ave. 
lew York, N. Y. 
EMANUEL HALPR, ESQ., 
and 
BENJAMIN E. CARTER, ESQ., 
Of Counsel 


WEIL, GOTSHAL & MANGES, ESQS., 
Attorneys for 8icder, 
767 Fifth Ave. 
New York, N. Y. 
BY: ELIHU FIER, &SQ., 
Of Counsel 


ARUTT, NACHANIE & BENJAMIN, ESQS., 
Attorneys for Clackamas, 
292 HMadison Ave. 
New York, NH. Y. 
BY: ROSERI RALTET, ES)., 
Of Counsel 


MICHAEL L. [UMOLO, ESQ., 
Attorney for W. T. Grant Co., 
1515 Broadway, 
New York, N. Y. 


RAYVID REPORTING SERVICE 
180 NASSAU ST.. NEW YORK. N.Y. 10038, CceTr.aner 7.3877 


APPEARAUACE S: (Continued) 


DELSON & GORDON, ESQS., 
Attorneys for Landlord, 
230 Parl. Ave. 
New York, N. Y. 
BY: ALVIN H. MEADOW, ESQ., 
O£ Counsel 


RAYMOND S. HARRIS, £8Q., 
Attorney for McCrory Geour, 
888 Seventh Ave. 
New York, N. Y. 


SCOT, HULSE, MARSHALL & FEUILLE, ESQS., 
Attorneys for Landlord, 
El Paso, Texas. 

BY: MORTIMER TODEL, ESQ., 


Of Ccunsel 


’ 


DOAK & WADE, ESJS., 
Attorneys for Landlord, 
2525 Lebanon Road, 
Nashville, Lenn. 
BY: JOHN SG. DOAK, ESQ., 
O£ Counsel 


MORGAN, LEWIS & BOCKIUS, ESQS., 
Attorneys for Creditor, 
123 So. Broad Street, 
Philadelphia, Pennsyivania 
BY: JOHN N. SCHAEFFER, JR., ESQ., 
Of Counsel 


JOHN W. SINON, ESQ., 
Attorney for Creditor, 
One Old Country Road, 
Carle Place, N. Y. 


RAYVIG REPORTING SERVICE 
180 NASGAU ST.. MEW YORK. NM. ¥. 100236. Comrisamor 7-3877 


APPEARANCES: (Continued) 


WINTHROP & MacDONALD, ESQS., 
Attorneys for Landlord, 
10100 Santa Monica Boulevard, 
Los Angeles, Caiifornia 

BY: JONATHAN WINTHROP, ESQ., 


Of Counsel 


QUINN & RAUCCI, ESQS., ; 
Attorneys for Landlord, 
601 Sixth St.SW. 
Great Falls, Montana 
BY: JOHN J. QUINN, ESQ., 
Of Counsel 


HUMPHREYS, WILSON, JOHNSON & PRESSNER, ESQS., 
Attorneys for Landlord, 
48 West Third Street, 
Owensboro, Kentucky , 

BY: ROBERT E. HUMPHREYS, JR., ESQ., 


Of Counsel 


WEIL, GOTSHAL & MANGES, ESQS., 

Attorneys for Creditors' Committee, 

767 Fifth Ave. 

New York, N. Y. 
BY: ALAN MILLER, ESQ., 

and 
RICHARD P. KRASNOW, ESQ., 
Of Counsel 


ESANU, KATSKY & KORINS, ESQS., 
Attorneys for Landlord, 
500 Fifth Ave. 
New York, N. Y. 
DAVID KATISKY, ESY., 
Of Counsel 


RAVYVIO REPORTING SERVICE 
1$0 NASGAU ST... NEW YORK. N. Y .003@. ComTLanor 77-3677 


APPEARANCES: (Continued) 


GADITZ & GRANT, ESQS., 
Attorneys for Bidder, 
8383 Wilshire Boulevard, 
Beverly Hills, California 
BY: ALLAN M. CADIIZ, ESQ., 


Of Counsel 


DREYER & TRAUB, ESQS., ae 
Attorneys for Landlord, 
90 Park Ave. 
New York, N. Y. 
BY: THOMAS LAMBERI, ESQ., 
Of Counsel 


RABINOWITZ, BOUDIN & STANDARD, ESQS., 
Attorneys for Landlord, 
30 East 42nd Street, 
New York, N. Y. , 
BY: HEASERT JORDAN, ES )., 
Of Counsel 


PARKER, CHAPIN & FLATIAU, ESQS., 
Attorneys for sSidder, 
530 Fifth Ave. 
New York, N. Y. 
BY: JORDAN M. NEWMAN, ESQ., 
Of Counsel 


[RUBIN, SILCOCKS, ADELHAN & KNAPP, ESQJS., 
Attorneys for Landlord, 
375 Park Ave. 
New York, N. Y. 
BY: HOWARD M. GOLDSTEIN, ES.., 
Of Counsel 


RAYVIO REPORTING SERVICE 
1830 NASSAU GY.. NEW YORK. N. ¥. 10038, Corrtanor 7-3677 


APPEARANCES: (Continued) 


GOLENBOCK & BARELL, ESQS. 
Attorneys for Landlord, 
645 Fifth Ave. 
New York, N. Y. 
BY; ROBERT S. GOODMAN, ESO., 
Of Counsel 


MAX BLOCK, JR., ESQ., 
Attorney for Landlord, 
866 United Nations Plaza, 
New York, WN. Y. 


OfLERBOURG, SfELNDL2R, HOUSION & ROSEN, £5QS., 
Attorneys for Landlords, 
230 Park Ave. 
New York, N. 1. 

BY: GLENN 5. RICE, ES)., 


Of Counsel 


LEVIN & WzINIRAU8, ESQS., 
Attorneys for Landlord, 
225 Broadway, 
New York, N. Y. 

BY: DANIEL ZIiIME WAN, ESQ.,; 


Of Counsel 


BALLON, SfOLL & If[ZLER, ESQS., 
Attorneys for Landlord, 
1180 Sixth Ave. 
New York, N. Y. 
BY: BURTON D. STRUMPF, ESQ., 
Of Counsel 


GERALD BLUMBERG, ESQ , 
Attorney for Landlord, 
1 Rockefeller Plaza, 
New York, N. Y. 
BY: MORTIMER TODEL, ESQ., 
Of Counsel 
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APPEARANCES: (Continued) 


SCHUR, ROSENBERG, HANDLER & JAFFE, ESJS., 
Attorneys for Bidder, 
400 Madison Ave. 
New York, N. Y. 
BY: STEPHEN N. CEA, ESQ., 
Of Counsel 


SULLIVAN & CROMWELL, ESYS., 
Attorneys for Gamble-Skogmo, Inc., 
48 Wall Street, 
New York, N. Y. 
BY: CHARLES W. SULLIVAN, ESQ., 
' Of Counsel 


THOMAS D. VAUGHN, ESQ., 
Attorney for Bidder, 
8400 Maryland Ave. 
St. Louis, Missouri, 


BALLON, STOLL & IIZLER, ESQS., 
Attorneys for Creditors' Covmittee, 
1180 Sixth Ave. 
New York, N. Y. 
BY: BURTON D. STRUMPF, ESQ., 
Of Counsel 


HYMAN ROFFE, ESQ., 
Attorney for Landlord, 
19 West 44th Street, 
New York, N. Y. 


TAENZER & FRIEDMAN, P.C., ESQS., 
Attorneys for Landlord, 
Route 130 and Riverton Road, 
Cinnaminson, N. J. 
BY: URI HUGO TAENZER, ESQ., 
Of Counsel 
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APPEARANCES: (Continued) 


MENDES HERSHMAN, ESQ., 
Attorney for Landlord, 
51 Madison Ave. — 
New York, N. Y. 
BY: PAUL HARRITON, ESQ., 
Of Counsel 


THE JUDGE: Do you have this 
telegram of David Goldberg, attorney from 


Bakers Fiel¢c, California? 


7 


MR. GEWERTZ: I have tosee it first. 


We have gotten a lot of telegrams. 


THE JUDGE: Here (handing). 
MR. GEWERTZ: ‘There are three 
orders to show cause here on behalf of 


utility companies seeking deposits, all of 


wm - 
* 2 
* 


whom are represented by counsel. We have 


v. : 
>} x ', : 


ad 4 
i 
Soe 


agreed to adjourn those to try to work out 


Lv7S, TF ERE, rat 


ve 
¥ 


a disp.sition. We request the 19th of 


December. 


THE JUDGE: All right, tnese three 


@ 


matters are adjourned to December 19 at 


Ks * * 
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should go for that purpose. 


THE JUDGE: I am reluctant to 


accede to that suggestion at the moments. f 


would prefer to try to work it out between 


now and the 19th. You may renew your motion 


then. 


MR. HARRIS: 


Yes, thank you. 


10 MR. MILLER: In connection with 
11 the Duncarp matter, the first matter on the Se 
12 calendar, my notice of the last hearing nes) 
13 indicates that the application was granted —, 
14 and it was subject only to a determination 
15 whether the fixtures could be reclaimed from 
16 Mr. Nassi's purchase. pate. 
17 MR. GEWERTZ: That is correct. —s 
18 MR. MILLER: Rather than I think is, 
. 19 | this being a matter where there was any ae 
20 dispute with the landlord or otherwise. I ey, 
21 just wculd like some additional clarification be 
a. 22 before we nass on to the next 25. oo 
23 MR. CHERKIS: The question with 


respect to the fixtures is still open. 


The bid would be resubmitted I would assume 
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gma — net: 


i 


in a lower aaount. [herefore, I wanted 
to continue the matter. 

THE JUDGE: All right. 

MR. GEWeRTZ: That brings us to 
today's calendar. All of the matters are 
listed as Exhibit A to the order to show 
cause and application. [he first one -- I'd 
like to hand up the affidavit of service on 
this. 

The respondent here is a landlord, 
Cinnaminson Shepping Center, Inc. The high 
bidder thus far is the Channell Companies, 
Inc. The amount bid is $20,000. I understand 
there may be other bidders on this one. I 
doen't know if anyone is in Court on this. 

THE JUDGE: Explain to me, is the 
landlord in agreement to accept the assignment? 

MR. GEWERTZ: We haven't heard 
from the landlord. 

THE JUUGE: Was the landlord served? 

MR. GEWERTZ: Yes, your Honor. 

THE JUDGE: The landlord is Cinna- 


minson Shopping Center, Inc. Is there any 


RAYVID REPORTING SERVICE 
180 NASSAU ST.. NEW TORK. N. Y. 10038, Corrianoy 97-3877 


3 representative of Cinnaminson in Court? 
- Teo | 
4 MR. TAENZER: Uri Hugo Taenzer. ron 
a 5 I represent Cinnaminson Shopping Center, 
\. 6 Inc. 
7 THE JUDGE: The mortgagee is 
| ae 
Ng 8 Franklin Life Insurance Company. Is Franklin. degast 
\ ag 
9 represented in Court? ie 
10 (No response.) i 
i] THE JUDGE: Hearing no response 
4 . ; em 
12 I gather not. All right, does Cinnaminson a 
13 have a position in this matter? 
14 i. TAENZER: Well, at the present 
15 time we take no position. We want to see 
16 what is going to happen here. “owe 
17 MR. GEWERTZ: I would add that as 
18 we did the last time, I would advise the Pa 
ype 
19 Court that there are pre-petiticn amounts mvee | 


owing for maintenance in the amount of 
$460.34. 
I believe I was stating that there 
were pre-petition maintenance charges of 
$460.34, as well as the use and occupation 


for November, which will be paid prior to 
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! i) 
2 
3 the consummation of the proposed transaction. — 
4 THE JUDGE: All right, I understand wi: 

© tie 5 you have a bid from Channell's Company, Inc. 
. 6 in the amount of $20,000. 

“ 7 MR. GEWERIZ: Right. 7 
8 _ THE JUDGE: Are there any other : it hye 
9 interested parties? 2 
iG MR. HALPER: Emanuel 8. Halper. 
11 I am appearing for Zartleg Corporation. wt 

12 My client is here. ss 

: 13 May I ask a question before we une 

l4 Start bidd ng. Did you mention that the 
15 use and occupation would be paid for by .. 
16 Grant? ere 
17 MR. GEWERIZ: Yes, it will come pie 
18 out of the purchase price. Pe 
19 MR. TUMOLO: $2175 per month based not | 
20 on the minimum fixed rent. : oe 
21 THE JUDGE: $2175 per month. I a 

fl n 


gather the one month is the exact amount. 
What is your client interested in doing? 
24 MR. GRANI: Robert C. Grant, ee 


$2100. 
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MR. LAENZER: 


What do you do? 
4 MR. HALPER: We are in che same | 
mn, 5 business as Channell. 
6 , MR. TAENZER: You have other outlets 


in the area? 


8 MR. HALPER Yes, we do. a 
9 MR. TAENZER: Under what name? 
10 MR. HALPER Your Honor, are these 
11 questions relevant and should we answer them some f 
12 and explain to them? ere: 
€€ 
13 THE JUDGE: Answer tis one, 
14 Answer the question. 
15 “MR. HALPL.R Zartleg is affiliated 
“a with a chain. called Builders’ Emporium. Are 
17 you familiar with them -- we have 85 stores. 
18 MR. ITAENZER: No problem, I just i 
19 thought that guilders’ Emporium was the same eee 
nm 
20 company as Two Guys. . price * 
21 MR. HALPUR: Well, they are different ee: 
eal 2 companies. They have common stockholders. 
23 THE JUDGE: If they are responsible 
24 bidders, I don't see any reason to go into 


the genealogy of every one. You have offered 
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$21,060? 

MR. GRANT: Yes. 

MR. NEWMAN: Jordan Newman, I 
represent Channell Lumber. I am checking 
with my office now to see if we are authorized 
to make a higher bid. May I ask you to hold 
this one for a few minutes until I can speak 
to the office. 

THE JULGE: I hope we are not going 
to go through this with each one of the 25. 

I would hope that whoever is here would have 
authorization to move. 

MR. HALPER We have authorization 
fo move ad we wili have certified checks 
before the Court adjourns to pay the entire 
amount that we bid. 

THE JUDGE: Inasmuch as Channell 
has submitted a formal bid prior to the 
formal hear ng, I will grant a ten minute 
recess on this particul-r case. [hen we 


will pick it uy again. 


MR. HALPER: We consent to it. 


THE JUDGE: Off the record. 
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(Discussion off the record. ) 

THE JUDGE: Number 193, Cinnaminson. 

The last bid was by Mr. Grant. His 
bid was $21,000. Now I will hear from 


Channell Companies. 


MR. NEWMAN: What was the last 


bid, your Honor? 
THE JUDGE: $21,000. 
MR. NEWMAN: On 193, Channell 
bids $21,000. 
GRANT: $22,500. 
NEWMAN: Channell bids $23,000. 
GRANT: $23,500. 
NEWMAN: Channell bids $24,000. 
GRANT: $24,500. 
NEWMAN: Channell bids $25,000. 
GRAN[: $25,500. 
NEWMAN: Channell bids $26,900. 
GRANT: $26,500. 
NEWMAN: Your Honor, I have 
no further authority on this, though I may 
be able to obtain further authority. 


THE JUDGE: No, I don't think we 
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can continue to allow these ten minute 
intervals. 

MR. HALPL’: I would object to 
any further adjournments of the matter. 
We are here prepared to act and to consummate. 

THE JUDGE: No, if $26,000 is the 
extent of your authcrity at the moment, I 
think that we ought to conclude this at 
$26,500 bid. Do you have any position 
with respect to that? 

“MR. GEWERTZ: We are satisfied to 
accept the $26,500 bid, your Honor. 

THE JUDGE: Woulu you give me the 
name of your company again, Mr. Grant. 

MR. GRANT: Zartleg Corporation. 

THE JUDGE: Was Cinnaminson 
represented? 

MR. TAENZER: That is correct. 

THE JUDGE: I gather you are 
satisfied? 

MR. TAENZER: We take no position. 
If the problems cannot be resolved we may 


be back. 
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MR. GEWERTZ: The next one is 
Cherry Hill, New Jersey, the respondent is 
Woodcrest Homes, Inc. [The successful 
bidder is again Channeli Companies, Inc., 
again $20,000. 

THE JUDGE: Is Woodcrest Homes 
represented in Court? 

MISS SARSHIK: Frances Sarshik, I 
am a corporate officer. 

THE JUDGE: Is Great-West Life 
Assurance Company of Canada here in Court? 

(No response. ) 

THE JUVGE: Hearing no response, 
I gather not. 

Channell Company in this matter 
has bid $20,000? 

MR. GEWERIZ: Yes. 

MR. NEWMAN: Yes, that is correct. 

THE JUDGE: Are there ary other 
bidders? 

MR. HALPER: IL am here again for 
Zartleg Corporation. fhe answers for us 


are the same and we are also bicding 
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By 


$21,000. 

MR. GEWERTZ: Pre-petition amounts 
owing, $240.08 and November use and 
accupstion, $2,591.67. 

THE JUUGE: I gather your request 
is the same, to get authority? 

MR. N=WMAN: Yes, it is. 

THE JUDGE: We will pass this. 

Let's go back to number 331, 

Cuerry Hill, New Jersey. [he last bid 
was $21,000. 

THE JUUGE: The last bid was 
Zartleg Corporation for $21,000. 

MR. GRANT: That is correct. 

MR. N:WMAN: Channell bids $22,000 
on store 331. 

MR. GRANT: $22,500. 

NEWMAN: Channell bids $23,000. 
GRANE: $23,500. 

NEWMAN: Channelle bids $24,000. 
GRAND: $24,500. 

NEWMAN: Channell bids $25,000. 


GRANT: $25,500. 
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MR. NEWMAN: Channell bids $26,000. 

WR. GRANT: $26,500. 

MR. NEWMAN: I have no further 
authority on this. I may beable to obtain 
further authority. 

MR. HALPER: I object to any 
further adjournment. 

THE JUDGE: I think the limit 
of your authority is $26,000. I must 
move on with the matters. It appears that 
Mr. Grant and the Zartleg Corporation 
are the highest bidders at $26,500. 

Mr. Gewertz, do you have something 
to say? 

MR. GEWERIZ: We are willing to 
accept $26,500 and we will take care of the 
necessary orders. 


THE JUDGE: Is Woodcrest Homes in 


MISS SARCHIK: We take'no position 
at this time. 
THE JUDGE: Number 641. 


MR. GEWERTZ: The next one is 
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TRANSCRIPT OF DECEMBER 30, 1975 PROCEEDING BEFORE 
JUDGE GALGAY 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
(In Bankruptcy) 


In the Matter 


of 


W.T. GRANT COMPANY 75 B 1735 


U.S. Courthouse 
Foley Square 
New York, liew York 


December 30, 1975 


OSC (CHANNELS CO., INC.) 


BEFORE: 


HOM. JOHN J. GALGAY, 
Bankruptcy Judge 


RAYVID REPORTING SERVICE 
Certirieo Stenotvec Reeorrens 
180 NASBAU STREET 
NEW YORK. N Y 10038 


3877 
CORr.Lanor 7- 3878 


APPEARANCE 8S: 
PARKER, CHAPIN and FLATTAU, ESQS., 
Attorneys for Channels Co., Inc., 
530 Fifth Avenue 
New York, New York 
MARK ABRAMOWITZ, Esq., of Counsel. 
STOLL & ITZLER, ESQS., 
Attorneys for Zartleg Devele ment, 
1180 Avenue of the Americas 
New York, New York 
WILLIAM J. HENRY, Esq., of Counsel. 
THE JUDGE: I will hear the Channels 
Co, Inc. matter. 
I think I understand the ‘ssues. 
This was a bidding on two pieces of property 
with respect to the lease in Jersey. The 
unsuccessful bidder brought on an order to 
show cause saying that they were not aware 


of the fact that it was on opening bid 


situation and had he known that he would 


have had his principal in court and Grant 


said that they have accepted the highest 
bidder and don't want the integrity of the 
bidding set up. 


The successful bidder says that he 
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AFFIDAVIT OF MARK ABRAMOWITZ, ESQ., FOR CHANNEL 
COMPANIES, INC., IN OPPOSITION TO MOTION 


8. Thus, before any order was signed confirn: 
apparent sale to Zartleg, Channel moved by order to show cause, 
to re-open the bidding on the subject 2 The order to 
| show cause was Signed by this Court on December 24, 1975 and made 


| returnable on December 30, 1975. It is notable that Emanuel 


‘Halper of the firm of zissu, Lore, Halper and Robson, then coun- 


| sel to Zartleg appeared before this Court on December 24, 1975 
and opposed the signing of the order to show cause. At that j 
i time, Mr. Halper reported to the Court the Slater-Rogoff con- 

| versation referred to above, and argue S Zartleg's new coun- 

(Zissu Aff., par. 8) that Channel has 
age in collusion vis-a-vis the bidding in: Court". 
| to say, this contention was then rejected by this Court. 
9. <A £ull and complete evidentiary hearing was held, 

‘on Channel's motion on December 30, 1975, with all interested 
‘parties represented by counsel. In this regard, Channel pre- 
sented expert testimony which demonstrated, beyond cavil, that 
i Zartleg's bids, each in the amount of $26,500, were substantially 
| below the fair market value for the subject leases (Tr. pp. 15- 
'22). Based upon this evidentiary showing, this Court noted that 
, "it now appears to the court that someone was going to get a 
becoaine (Tr. p. 37) and held that "inthe interest of justic 
| in the estate of W.T. Grant that I open the bidding and 
| SO now and invite both parties to do so now". (Te. Ps 35). Te del 
iSignificant that, at this hearing, Zartleg presented no evidence 
which might tend to establish that its bids of $26,500 repre- 


$. 


‘setned a fair or adequate consideration for the subject lease 


AFFIDAVIT OF MARK ABRAMOWITZ, ESQ., FOR CHANNEL 
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Rather, Zartleg merely made the argument - which 

by this Court - that "the real issue why these people are en- 
deavoring to beat us out of these leases and offer additional 
amounts Over and above the bid that was confirmed at the sale 
is the fact that they are competitors of ours in New Jersey and 
stores in that state and were willing to pay more to keep us 
out of these areas where the two stores are located" 

10. Nevertheless, the bidding was re-opened on Decem- 
ber 30, 1975 and adjourned at the request of Zartleg, until De- 
cember 31) 19750) (On) December 31, 1975.) the bidding was conclud- 
ed and both leases were obtained by Channel, the Cherry Hill 
lease for a high bid of $215,200 and the Cinnaminson lease for 
a high bid of $65,200. ereafter, orders were signed hb 1is 


Court confirming the sale of both leases to Channel. 


THE INSTANT APPLICATION 

ll. Now Zartleg moves to "reargue" = ders, and 
upon such reargument, Zartleg seeks to "modif 1ese orders 
by reinstating its prior bids in the amount of 
Support of this application, it is urged that there 
evidence" which would tend to "disqualify" Channel fro bidding. 
However, this “new evidence" consists solely of the ater- 
nogoff conversation referred to in Paragraph 7 above, and more 
particularly explained in the accompanying affidavit of Louis 
Slater. Thus, based solely upon this conversation, it is 
| claimed that Channel has “unclean hands" and has sought to re- 
strain trade in violation of the anti-trust laws, 1d therefore, 


"Channel's offers on December 31 reflected only the value to 


Channel of accomplishing indirectly through the Court an anti- 
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Competitive scheme that it could nos accomplish 
leg" (Zis; 12). However, it is clear 
this “evidence", or the claims based 
wise entitled to serious consi ideration by this Court. 

12. In this connection, it has been establishe 
(supra, par. 8) the Slater-Rogoff conversation, upon which this 
application rests, was related to this Court, by counsel for 
Zartleg, on 4, 1975,..and the 
were made to this Court in opposition to the signing 
Order to show cause and at the hearing held on December 30, 
1975 (see supra, par. 9). Consequently, i w made 
moving affidavit (Zissu Aff., pasts 6); ¢) 
not presented to the Court earlier 
ounsel not fully aware of them" is 

13. In any event, it is clear that the claims 
Channel has sought to restrain trade are wholly without 


hese claims are not only denied in the accompan 


ying a 
lavit of Louis Slater, but are also completely rebutted by 
he objective facts. In this regard, it was established at 


the December 30, 1975 hearing (Tr., pp. 15-22) that 


at least four other comparable stores available lease with- 


in a close proximity to the stores in question. 


= a = 


. 


these sites are available to Zartleg, and there 
claim made that Zartleg has, in any way, been restrained from 
obtaining these stores. Moreover, Zartleg's parent is "one 


nation's 25 


. 


expected to exceed illion", and it defies logic 


that cartleg could effectively be restrained fron 
——-nneeeeenennpeencentenesntnicmnuitasaemasg isha 


* \ Sionitic no affidavit by 
Emanuel has been submi 
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with a much smaller Channel.* 


14. Nor Can Zartléeq claim, With any greater degree 


of conviction, that "its offers of $26,500 per lease on Decuin- 


ber 
par. 


leg 


11, 1975 were equal to the fair market value" (Zissu Aff., 


12). Thus, this statement is a mere conclusion, and Zart- 


has never - either on this motion or at the December 30, 


1975 hearing - presented any evidence or facts as to fair 


mark 


et value. On the other hand, it was conclusively estab- 


lished at the December 30, 1975 hearing, by expert testimony, 


that these leases were worth substantially in excess of $26,590 


CP. 


the 


pp. 15-22).** Moreover, Zartleg, in fact, bid $215,000 on 


Cherry Hill lease and $65,000 on the Cinnaminson lease. 


As previously stated by Robert C. Grant, Zartleg's president: 
4 a L 


"Value of a piece of 


among persons willing to purchase the property" (Grant Aff., 


par. 


10). 


15. Based upon the foregoing, it is obvious that 


In the year ended January 31, 1975, Channel reported 
sales of $49,483,229 or approximately 5% of those of 
Zartleg's parent. 


Apart from expert testimony, the undisputed facts establish 
a value in excess of $26,500. Thus, the Cinnaminson lease 
is for an approximately 22,000 square foot store at an 
annual rent of $26,100 for a term ending January 31, 1981 
with four options to renew, each for a period of five 
years. Similarly, the Cherry Hill lease is for an ap- 
proximately 25,000 squere foot store at.an annual rent 

of $31,000 for a term ending July 31, 1981, with four 
options to renew, each for a period of five years. While 
leases are at rents slightly in excess of $1.00 per sguare 
foot, the going rate for comparable properties is in ex- 
cess of $2.00 per square foot (Tr. pp. 15-22). Consid- 
ering the length of the subject leases, it is clear that 
they have a market value substantially in excess of $26,500. 


property is best determined by open bidding 


| 
t 
I 
; 
s 
{ 
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no "new evidence" has been presented on this motion. 

facts and arguinents were previously made, and rejected by 
Court. Since it has, in any event, been convincingly demon- 
strated that the arguments here made by Zartleg are wholly 
without merit, it is respectfully submitted that the instant 


motion should be denied in all respects. 


Sworn to before me this 


aeamiday of January, 1976. 


niciotenelueesennlaoniennenamnaltsingseesicinhpetaiie 
ofary Public /; 


HARVEY M. BONEFARTH 
NOTARY PULLIC. STATE CF NEW YORA 
No. 321-55/8450 
Qushhed in fies ferk Comnty 


Term Eypires Starch 30, 1976 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


in the Matter of 


In Proceedings For 
: an Arrangement 


W.T. GRANT COMPANY, 
: 25, BLT s5 


Debtor. : AFFIDAVIT 
oe — ~— ~ — wee oe ee coe — — ~—_ — _ _ = x f 


STATE OF NEW JERSEY) 
}: S86 

COUNTY OF MORRIS ) 

LOUIS SLATER, being duly sworn, Geposes and says: 

2.) 2) am Chairman of the Board. of Directors of 
Channel Companies, Inc. ("Channel") and I make this affidavit in 
opposition to the motion made by Zartleg Development Corp. 
("Zartleg") to "reargue" two orders of this Court dated and en- 
tered December 31, 1975, which confirmed the sale and assignment 
by W.T. Grant Company ("Grant"), as debtor-in-possession, of its 
lease to Store number 193 located in Cinnaminson, New Jersey and 
its lease to Store 331 located in Cherry Hill, New Jersey to 
Channel. More specifically, this affidavit is submitted for the 
purpose of answering the charges made in the moving affidavit of 
Solomon Rogoff. 

2. This application arises out of the bidding 
by Channel and Zartleg, for the leases referred to above, which 
(i) initially took place on December 11, 1975, (ii) was re- 
opened by this Court on December 30, 1975 as 4 result of an ap- 
plication made by Channel and (iii) was concluded on December 31, 


1975 with Channel being the successful bidder. In this connec- 
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tion, prior to December 2, 1°75, Channel submitted 
to purchase the Cinnaminson an@ Cherry Hill leases. By 
to show cause dated December 2, 1975, this Court set a hearing 
for December 11, 1975 on the question of authorizing the sale of 
certain leases to the "High Bidder" identified in an exhibit 
annexed to the application for order to show cause. This ex- 
hibit identified Channel as the "High Bidder" for the Cinnaminson 
and Cherry Hill leases and indicated that there were no other 
bidders for these leases, 
3. Unaware that there would be any £f new 
these leases, Channel did not send to the December 11, 
1975 hearing a representative authorized to bia competitively 
on the subject leases. In fact, I did not learn of the Zartleg 
bids until after Zartleg, a previously unknown bidder, had ap- 
peared at the December 11, 1975 hearing and submi ( as bids 
subject leases, in exces r Channel"s prior written bids. 
After the bidding had commenced, I received a telephone call at 
my Office located in Whippany, New Jersey, from our representa- 
tive requesting instructions. At that time, I authorized bids 


on behalf of Channel up to $25,000. 


4. Shortly thereafter, I received a second call 


Our representative requesting further authority. This time, 


10rized and instructed our representative to bid whatever 
was necessary to obtain the two leases. However, when he re- 
turned to the courtroom to implement my instructions, the bidding. 
had apparently been closed and the leases had apparently been 
obtained by Zartleg for a high bid of $26,500. 


5. Upon learning this, and knowing full well that 
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the leases were worth substantially is (cess Of $26,500, I 
after spoke to Solomon Rogoff, Presiden. of Vornado, 
which is the parent company of Zartlegq, and 
consider selling Channel one of the subject leases. The pro- 
posal was made so as to obviate the necessity of further applica- 
tions to this Court. Mr. Rogoff replied that he would consider 
my request and get back to me within a day or two. 

from Mr. Rogoff subsequently instructed 
my attorneys to take whatever st: necessary to re-open the’ 
bidding. It is significant that at no time did I state, imply 


or suggest that "we could have gotten together about purchasing 


in question as well as other situations in the 


tucure” Or that “it was a good idea for us to discuss where we 
were going and in what areas". 

6. Under these circumstances, it cannot » serious- 
ly contended that Channel has "unclean hands" or that 
tempting to restrain trade. In this regard, even before 
Rogoff allegedly informed me that "Builcers Emporium....was mov- 


ing toward the acquisition of stores....throughout New Jersey", 


I had already instructed Channel's representative to bid as high 


as necessary to obtain the subject leases. Moreover, it has 


similar stores presently available for lease in close proximity 
to the stores in question. Certainly, Zartleg is free to lease 
or otherwise acquire these sites and engage in direct competi- 
tion with Channel. In any event, it is disengenuous for Mr. 
Rogoff to urge that Vornaco, “one of the nation's 25 largest re- 


tailers with overall sales in 1975 expected to exceed $1 billion" 
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could be effectively restrained from competing with 
Channel. 


7. Therefore, it is clear that, based upon the 


foregoing, the charges made by Mr. Rogoff are wholly without 


2 


Substance and the instant application to “reargue” has no merit 


whatsoever. 
pa ey, 


Louis Slater 


Sworn to 
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W. T. GRANT COMPANY, 


No. 75 B 1735 
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U. S. Courthouse 
Foley Square 
_New York, N. Y. 


January 26, 1976 
10:30 o'clock A.M. 


N/MIN, RE: REARGUMENT (Channel) 


BEFOR E: 


HON. JOHN J. GALGAY, 


Bankruptcy Judge 
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APPEARANCES: (Continued) 
COWAN, LEIBOWITZ & LATMAN, F.C., ESQS., 
Attorneys for Zartleg Devel. Corp., 
200 East 42nd Street, 
New York, N. Y. 


BY: ROGER L. ZISSU, ESQ., 
Of Counsel 


WEIL, GOTSHAL & MANGES, ESQS., 
Attorneys for City Products Corp., 
767 Fifth Ave. . 
New York, N. Y. 
ALAN A. LASCHER, ESQ., 
Of Counsel 
ALSO PRESENT: 


FRANCES SWINICK 


MR. GEWERTZ: The only matter left 
is the motion to reopen the proceedings. 


JUDGE: Do I have papers on 


ZISSU: Yes, you do, you have 
notice of motion with supporting affidavits with 


Zartleg Development Corporation, which is the 


moving party. There is an answering set of 


affidavits served on me on Friday from 


Channel. I was served this morning in Court 
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with a menorandum of law from the Creditors' 
Committee, Weil, Gotshal and Manges. It 

may be that there will be a need for a teply 
on my part because I was given these papers 

so late. But I'd like to see how the argument 
progresses. 

MR. ROCHELLE: This morning I 
served on other counsel and I'd like to hand 
up to the bench the creditors' memorandum 
of law in opposition to the motion for 
rehearing. The memorandum of law basically 
recites -- 

MR. ZISSU: That will speak for 
itself, we are going to have argument. 

THE JUDGE: We will have argument 
but I don't have any papers. 

MR. ABRAMOWITZ: The answering 
papers were filed I believe Friday with the 
Clerk. I have an extra copy of the answering 


affidavit, if you would like. 


THE JUDGE: Let me have it now and 


make sure you get it back. 


MR. ZISSU: May it please the Court, 
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my name is Roger L. Zissu, I am a member 

of the firm of Cowan and Leibowitz and Latman. 
We represent Zartleg Development Corporation. 
I know that the Court is familiar with what 
went on on December 11. I think December 24, 
December 30 and 31. I won't belabor what 
happened in the bidding and I eae the 
law as it was argued at the time. 

What we are concerned with is what 
we consider new evidence. The new evidence is 
set forth in an affidavit of Mr. Solomon 
Rogoff, which is attached to our motion papers. 

THE JUDGE: Do you have an extra 
copy? 

MR. ZISSU: Yes, I do. It is the 
lest affidavit. Mr. Rogoff is the president 
of Vornado, Inc. Vornado, I think is perhaps 
best known as the owner and operator of Two 
Guys Discount Department Stores. They also 
own and control Zartleg Development Corporation 
and Builders’ Emporium Stores, which is the 
chain of stores that competes with Channel 


in New Jersey. 
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In brief Mr. Rogoff reports that 
on December 12, one day after the first 
bidding, he received # call from Mr. Louis 


Slater, the chairman of the board of Channel's. 


Mr. Slater, according to Mr. Rogoff's affidavit, 


asked Mr. Rogoff or inqu.red of him -- stated 
that he didn't know that Vornado and Builders' 
Emporium were interested in stores of this 
size, of the two leases in question here, 

the one in Cherry Hill and I think the other 
one is Sinamonson. 

Mr. Rogoff said,"Yes we are moving 
in that direction." Mr. Slater then said, 
according to Mr. Rogoff, "Why pei as 
tell me that, we can get together on these 
things. We ought to get together on 
these things and other things in the future." 

If I mis-cite the affidavit, it 
will ‘peak for itself. 

He then went on to propose, "Why 
don't we split the two_stores. I understand 
you won the bidding yesterday. Why don't we 


split these two stores." 
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THE JUDGE: The bidding you are 
talking about was the second round? 

MR. ZISSU: No, the first round. 
At that point it is December 12 and Zartleg 
had won at chese. leases at $26,500. Mr. 
Rogoff then said, in effect, "Well, why should 
we be splitting anything, they are our stores," 
at least believing that the sale prior to 
confirmation had given him an interest in the 
stores. 


“They went on and they talked about 


i 


having lunch at some point. Mr. Rogoff was 


non-comittal. That was the end of it. 

That is the new evidence. I think -- 
this motion isn't brought on on any whim or 
accident. I think the legal context in which 
this comes up should be considered. Section 
4l-A4-1 of the Bankruptcy Act in effect provides 
that no person in proceedings before a Referee 
shall disobey or BE any lawful order, 
process or writ. 

Colliers in Section 41 in discussing 


that section, there are one or two cases 
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interpreting it, have made the point that, 
"Persons who unite in making a cash offer 
to a bidder at a trustee's sale to refrain 
from bidding or who attempt to purchase an 
accepted bid for a secret consideration and 
couple their attempt with a threat to be 
present at the confirmation hearing and 
raise the bid if their-offer is not accepted, 
will be held guilty in contempt for impeding, 
resisting and interfering with the trustee 
in making a sale of the bankrupt's property 
pursuant to the Referee's order." 

This is at page 1590 of the 
volume that contains Section 41. Continuing, 
"Any attempt to induce a bidder to withdraw 
his bid is an-even more obvious contempt of 


the Referee's order." 


One of the cases cited is Cameron 


Se utw & 


Shoe, which is at 12 Federal Section 103. 


The case from the District Court in California, 
1926 which is very similer to the instant 
situation. Cameron Shoe makes the point that 


the kind of conduct that I think is involved 
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here raises & very serious question as to 
whether there is not only a contempt of Court 
but an indictable offense. 

I think the length to which Chanel 
has gone in its answering affidavits evinces 
a concern and a justifiabie concern with its 
conduct in the proceedings. The argument 
basically from Channel at this point has been 
that it is not what was really said in the 


conversation. 


I suggest that even what Channel 


has put in its affidavit, Mr. Slater's 
affidavit, as an explanation for that 
conversation, comes dangerously close again 
to contempt of Court and to an indictable 
offense. There are differences in the Channd 
version and Mr. Rogoff's version but I think 
the Channel version itself raises serious 
questions. 

Now, we have also been met with the 
argument that this isn't new evidence, because 
Mr. Halper of the law firm of Zissu, Lore, 
Halper and Robson, mentioned the conversation 
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to the Court on December 24 off the record in 
chambers when the order to show cause with 
respect to the reopening of the second bidding 
was signed. 

As I understand it, that conversation 
was not presented in that detail. There was 
mention by Mr. Halper perhaps of an implicsétion 
of collusion but I think he was -- at this 
point he was really not focused on this issue 
and he didn't understand the way = fit into 
the whole pattern. So don't think it was of 
record, and I think it is now of record, 

In addition, we have cases where 
the courts have said, Bankruptcy Courts, 
that the concepts of laches doesn't apply 
with respect to the propriety or collusive 
bidding of the bidding and that until the 
matter is brought out as a matter of record, 
it is not going to be held against anybody 
who acted expeditiously to bring this matter 
to the Court's attention. mgananans 

I am trying to sum up, arguments 
coming from different directions. The argument 
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of the Creditors’ Committee is that this is 

not new evidence since it was known to Mr. 
Rogoff on December 12. I would first like 

to say that it is evidence. This Court certainly 
has the power to consider it in dispensing 

and exercising its equity powers. Also the 
cases cited by the Creditors" Committee, which 

I was served with this morning, basically 

talk about new trials and discovery of a 


oS Xd 
letter of a trial that had gone on for a alll 


couple of days or weeks. I don't think they 


apply here. 

This motion is timely, it was made 
within the ten days after the entry of the 
orders with respect to which we seek reargument. 
Also the frame here, I think the order to show 
cause was signed on Christmas Eve. There was 
a hearing on Thursday or Wednesday and the 

motion was returnable to December 30, which 
was really the second day after that long 
weekend. 

I think in the overall time frame, 


I think it is new evidence, I think it has 
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been brought to the Court's attention very 
promptly. I don't think in dealing with the 
reopening of the bid questions that prior 
counsel for whom my firm has been substituted, 
were able to conduct a thorough investigation 
into every aspect of tnis matter that went 

on, that we have been able to conduct in the 


first week of January. 


Basically, if this is put into the 


context, I think what went on here is that Zartleg 


was the successful bidder at the first meeting. 
The next day they got a phone call from 
somebody, from Channel, the chairman of the 
board who maybe tried to buy in one or two of 
the leases, at what price, I don't know 

and what the purpose of that phone call 

was, in view of the fact that apparently 
Channel was considering reopening the bidding. 


THE JUDGE: You are only speculating 


on MR. ZISSU: I am only speculating. 
pel v ¢ 


Two days later on December 24, an order to _” 
a 


show cause was submitted to the Court seeking 
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to reopen the bidding. 

Now, our position is that on the 
first bidding that the price which was the 
result of the first bidding, judicial sale, 
openly and publicly conducted without any 
question of impropriety by anybody, is the 
actual fair market value. We believe that 


the price that was yielded at the reopened 


bidding was not related to fair value but 
(lad, 
was the result of a scheme to forego or to 


foreclosure) the entry or the continued 
entry of the Builders’ Emporium Stores into 
the New Jersey market by Channel. 

I know the Court doesn't, as a 
matter of its role in the bankruptcy proceedings, 
find or not find anti-trust violations. We 
are not suggesting that the Court dispose of 
an anti-trust complaint. But we are suggesting 
that the anti-trust aspect of it explains the 
motive for Channel in doing what it did. 
It also relates to what really is the fair 
market value. These stores would not hae 


had that amount in value had it not been for 
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what we consider an illegal scheme conducted 


é 
through the back door with the propenly intent 


of chilling bidding. 

The question really now is not how 
new is the evidence, it is what the relevance 
of this evidence is. 

THE JUDGE: Certainly the bidding 
wasn't chilled, it was enhanced. 

MR. ZISSU: No, but it would have 
been chilled had the plan to have Vornado 
split the stores at $26,500 be accomplished. 
The question is -- I think there may be a 
need for more evidence as to just what went on 
in that telephone conversation. We are not 
here academically on the theory that we are 
just trying to get the stores at $26,500 and 
we are trying to get even with Channel somehow. 

Our client in the twelve or fourteen 
days between December eleven and December 24, 
thirteen days I guess, spent $52,000 on those 
stores. I have cases which say that under 
those circumstances there is at least the 


creation of an equitable lien that binds the 
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debtor in possession as well as the party that 
was successful at the second bidding. I will 
submit those cases to the Court. I think I 
would like the opportunity to do so. 


Thre is a case in the Eighth Circuit 


by 
1. 
but Justice Whittaker, who was then a Circuit 


Judge, so held. We have $52,000 in expenses, 
we have a conduct that I think requires some -- 

THE JUDGE: Where is the evidence 
of your $52,000? 

MR. ZISSU: Attached to Mr. Rogoff's 
affidavit is a list of the expenses. I mean, 
the debtor in possession has gotten the benefit 
of those expenses and Channel has had the 
benefit of recpening the bidding. But there 
was no disposition of that made by the Court 
in the orders of December 30 or I guess 
December 31, 1975. 

THE JUDGE: I don't see any -- 

MR. ABRAMOWITZ: There is no such 
list, it is just a blatant st:atement in 
paragraph 12. 


MR. ZISSU: There should be an 
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exhibit attached to it. 
MR. ABRAMOWITZ: There wasn't one 
attached to the one sent to me. 
MR. ZISSU: It is attached, it is 
Exhibit B, the last page, the very last page. 
THE JUDGE: All right, go ahead. 
MR. ZISSU: The case I would cite 
is the case called Mesirow against Duggan, 


240 Federal Second 75-1, Eighth Circuit, 1957. 


The only thing I would say, it really 


isn't -- one of the things here is whether 
the Court itself has seen made an instrument ~* 
to an overall plan which I think, in view of 
the Criminal Law and the Law of Contempt, 
may be illegal. 

THE JUDGE: Let me ask you about the 
fixtures fabricated. What evidence do you 
have of that? 

MR. ZISSU: Well, I don't have any 
evidence with me but my client would have to 
submit evidence on that. 


THE JUDGE: In twelve days you 


have $41,000 worth of fixtures fabricated? 
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MR. ZISSU: That is what my 
client tells me. They wanted to open che 
stores very quickly. They wanted to be open 
for Easter. That was also in the prior papers, 
note the dollar amounts. 

MR. ABRAMOWITZ: I will be very 
brief here. I won't go into all the arguments. 
I think they are set forth in our affidavit. 

I tnink the most that can be said for this 
telephone conversation, it was after the 
bidding was closed. The substance of the 


conversation was, we are interested in those 


stores, we didn't know there was going to be 


bidding, would you sell us one of the stores. 
They never answered us, they never got back to 
us. However, we are here for today with a 
motion to reargue. I tnink the Court's sole 
function in this thing is to get the best deal 
it can for the bankrupt estate. 

I believe that Zartleg said it 
best in its affidavit that they submitted 
some time ago, the affidavit of Mr. Grant, 


I believe, where he said the value of a 
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piece of property is best determined by 
open bidding among persons willing to purchase 
the property. That is what happene“; the 
property went. This fantasy of some sort of 
conspiracy here to defraud the Court or to 
breach the anti-trust laws is just that. 
I mean, even on the testimony that we had 
at that hearing, ‘there was some testimony 
to the effect that the~e were many other 
similar locations. The only difference 
between those locations and this location was 
this location is a better buy certainly at 
$26,500. But there are plenty of locations 
in Jersey, right in this area, just going 
for the asking as a matter of fact. 

Now, Mr. Zissu has said it was 
a contempt of Court, there was an anti-trust 
violation here. Let him bring a lawsuit. 
It has nothing to do with Grant, with the 
bankrupt getting the most money it can for its 
creditors. 

THE JUDGE: Have you closed this 


transaction? ° 
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MR. ABRAMOWITZ: Yes, the order of 
confirmation was signed. I must also say 
tht Mr. Zissu's setting forth 50,000 some 
odd dollars cf expense’, the law is clear 
and in cases in my pricx memorandum that a 
sale isn't complete until a confirmation. 

If he went out, if his client went out and 
spent the money when they didn't have anything 
yet, well, that's their fault. 

Also, I think it is clear there ia 
no new evidence here. This was all argued 
ii: front of your Honor when I brought forth 
the order to show cause. I was there, Mr. 
Cherkis was there and Mr. Halpern was there . 
He was the one who raised this conversation. 

THE JUDGE: I will hear from Mr. 
Gew..tz and then I will hear from the Creditors’ 
Committee. 

MR. GEWERTZ: Basically our position 
on this is that we oppose the motion to reopen. 
We believe that the sole issue in this proceeding 
is whether your Honer had the discretion to 


open un che iidding prior to the time an order 
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was entered confirming the assignment. That 
is the issue presented here. 

Now, what happened before that, 
what happened after that or any discussions 
between the two rival bidders to the debtor 
does not seem to be relevant. As far as the 
asserted collusion is concerned, I am at a 
loss to quite understand that. If anything, 


the bidding here was quite spirited, as 


witness the ultimate purchase price. Rather 


than, as your Honor noted, rather than have 
a chilling effect upon the bidding, it was 

the desire of both of these bidders against 
each other which resulted in the very high 

price which was obtained. 

It would seem to me a little 
contradictory toclaim that -- let me put it 
like this. The bidding had been closed on 
the date of the alleged phone conversation. 
So the phone conversation could have nothing 
to do with any bidding. The bidding was 
thereafter reopened by application of one of 


the bidders. So if anything the evidence 
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contradicts the theory that there was a 
chilling of the bidding. 

THE JUDGE: Well, as I recall, I was 
persuaded really by the legal authorities that 
the Creditors' Committee had submitted. Since 
no formal order had been antered, the Court 
was free to consider reopening the bids. 

MR. GEWERTZ: That would seen to 
be the only issue involved. 

THE JUDGE: What was the name of 
the case cited? 

MR. BATTIATO: In Readeline, Inc. 

MR. GEWERTZ: As far as fair market 
value is concerned, we had a lot of testimony 
there. Our position then was that it was 
irrelevant, all these real estate testimony. 
The fair market value should be whatever the 
value of a willing buyer would pay for it. As 
it turned out a willing buyer was willing to 
pay & combined total of $280,000. That 
represents tc me the fair market value. 

MR. ROCHELLE: We very strenucusly 


Cppose this motion on very technical grounds. 
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The applicable rules here are Rules 59 and 
60 of the Federal Rules of Civil Procedure, 
which are made applicable in contested matters 
which this is by virtue of Rule 923 and 9.4 of 
the Bankruptcy Rules. The cases we cite in 
our memorandum of law stand for the very obvious 
proposition that a rehearing cannot be held 
based upm evidence which was known either to 
a client or his attorney prior to the entry 
of the order from which is sought to be reopened. 
This is precisely what has happened 
here. It is very evident from the affidavits 
that this telephone conversation was with the 
principal of Zartleg and based upon that and 
the fact that any money they spent was expended 
before the 3lst of December, makes it quite 
evident that this is not new evidence. Under 
the authority we cite there is no basis for 
this motion. 


MR. ZISSU: We are not saying that 


the bidding was chilled by Zartleg's rejection 


of that approach in the phone call. We are 


saying it would havebeen if that plan had 
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180 NASGAU ST.. NEW YORK. N. Y. 10038, CortLanor 7-387" 


Grant 


been carried out. When we talk about an 
anti-trust action, we are not suggesting in 
this motion or seeking to allege an anti- 
trust violation, except for the purpose of 
showing that a party has had unclean hands, 
may have comitted contempt and may have 
committed a crime, that party shouldn't be 
permitted to have the be.efit of those 
unclean hands, 

I think -- the question is really 
what is fair and what would the Court as one 
of equity do about this. I think it should 
be of concern that this kind of thing can go 
on while bidding is still taking place or 


about to be reopened. I think, although the 


Creditors’ Committee and the debtor may not 


be concerned about that, I tnink the Court 
should be. 

I also again point to the fact that 
we did have some damages. I think there 
was reasonable reliance on the finality of 
the first sale, even though the Court does 
apparently have discretion to reopen before 


RAYVID REPORTING GERVITCE 
1SO NASBAU GT., NEW YORK. N. Y. 10038, Comrianor 7: 3877 
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Grant 
an order of confirmation is signed. Maybe we 
should have testimony on tnis. 

MR. ABRAMOWITZ: I would just like 
to state at the time of this conversation the 
bidding had been closed, there was nothing 
furthe: before thie Court. I would like tc 
cite this Court also to a Second Circuit case, 
in re, Klein's Rapid Shoe Kepair Company, Inc., 
54 F. Second 495, where the Second Circuit 
said, "Until confirmation, even an accepted 
bid makes the bidder no more than one whose 
proposal has been recommended." 

MR. ZISSU: That just underlines 
the fact that it isn't over and that those kinds 
of approaches shouldn't be made, especially 
when you knew you were going to reopen or 
attempt to do so. 

THE JUDGE: I will review the papers 
but fra- iy, I am inclined to let the matter 
stand in the posture that it is. If you 


want to appeal, I will act promptly enough 


sO you are not prejudiced. 


MR. ZISSU: Thank you. 


RAYVID REBOATING SERVICE 
180 NASSAU &ST.. NEW YORK, N. Y. 10038, CortLanor 7-387" 
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MEMORANDUM OPINION OF JUDGE GALGAY DATED 
MARCH 1, 1976 


UNLTED STATES DISTRICT COURT 


| SOUTHERN DISTRICT OF NEW YORK 


In The Matter 
-Of- 


_ We T. GRANT COMPANY, : i 8 173 
gh Pi Debtor 

ZARTLEG DEVELOPMENT CORPORATION, 
: ie Plaintiff : 

Mee : MEMORANDUM 

: : OPINION 

W. T. GRANT COMPANY, : 

ir ee ae ‘9 Defendant : 


JOHN J. GALGAY - Bankruptcy Judge . 


W. T. Grant orien ("Grant") filed a petition 
| for relief under Chapter XI of the Bankruptcy Act 
‘a Setober 2, 1975. Ae part of its program for 
rehabilitation, Grant sought to close some 579 stores. 
This involved, along with liquidation ot inventory, the 
acsignment of leases of the closed stores to parties 
willing to pay cash consideration and assume Grant's 


‘obligctions under the leases. Two of the stores which 


“ | : ) { BEST COPY AVAILABLE) 


einasoiinmeniceicienaiiuerci all 
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(2) 


Grant sought to close in this manner were located 
in Cinnaminson and Cherry Hill, New Jersey. They 
were stores number 193 and 331, respectively. 

,Among the potential lease purchasers were Zartleg 
fewer ccumins Corp. (''Zartleg'') and Channel Companies, Inc. 
("Channel"). 

Hearings were.held in this Court on December 11, 1975 
at which bidding was conducted for the two leases. At 3 
the close of the hearing I orally awarded the leases 

_ to Zartleg for $26,500 each. But during the next two. 


weeks this Court received an Order to Show Cause from 


Channel, alleging that the leases in issue were worth far 


more than what the Court had originally agreed to. Since 


I had not yet signed any order authorizing the assignment 
of the lease to:Zartleg, I felt an evidentiary hearing 
bus in order, and such hearing was held on December 30, 
1975, with all interested parties present. At that 

time I was satisfied that Zartleg's bids of $26,500 

for each property were substantially below market 


value for the property. Based upon my conclusion, 


oa pe rare - . + ceo cee ak ee =H a i cs 
PT Ae J -" . j / ’ ee git oe whos dt Vy ks Erg nee, ei : 
ith 


. #, . ‘ rage . ‘ 
Pee”! 10 0 tar be ee! 1 j pete eS “ae Nae) oe eS hee dean Mee AD) es eR othe * 
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I decided to reopen bidding for the property. Such 
bidding was held on December 30, 1975 and continued 
on December 31, 1975. When the bidding was over Channe] 
was the high bidder on both leases. The Cherry Hill lease 
was bid in at $215,000 and the Cinnaminson lease for 
$65 ,200,- thus confirming my earlier conclusion that 
the earlier Zartleg bids were too low. Theteatter; 
I signed orders which confirmed the assignment of both 
leases to eam: aa 
zartleg now seeks to challenge these orders, 

asking the Court to allow a reargument on the issue 

_ of the leases. I do not believe such reargument 
is warranted and therefore I decline to grant Zartleg's 
motion, : 


First of all, Zartleg seeks to show that it and 


not Channel should be given the leases, at its original 


bid of $26,500 for each lease. Channel is currently set | 
to pay Grant $280,400 for the leases which only two weeks 
earlier would have realized Grant only $52,000. I find 

that to deprive Grant's estate of over $225,000 would 


f 
be grossly unfair to Grant and its creditors, 
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particularly since no order was ever signed which 


officially authorized the assignment of leases to 


* 


Zartleg. 


So ny mae getenmeany ae 


Secondly, Zartleg asserts that it has "new evidence” \j)‘¢ 


would show, if proven, a possible anti-trust violation 


cn the part of Channel. This allegation is directly 
controverted by an opposing affidavit and in any event ° 
the Bankruptcy Court would be an unusual forum for trial 
of anti-trust violations. If Zartleg feels that such a 
_ Strong ccse for an anti-trust violation exists, it should 


pursue whatever remedies are available to {£t outside the 


f 
( 
; 
3 
3 
1 
; 


Bankruptcy Court including contact with the Department of 
Justice Anti-Trust Division. 
Even on purely evidentiary grounds, however, a 

eiieaetne is not warranted. The "new information" 

that Zartleg's counsel alleges was not "new" to Zartleg, 
: merely to Zartleg's counsel. Case law is to the effect 

that such information is not "new" since the counselor 

has the responsibility of drawing the proper information 

from his client in preparation of his case. See United ‘. 
States vy. Bransen, 142 F. 2d (9th Cir. 1974), Roach v. Stistncy. | 


REE TER ETM eo ee ER SON RRRENE NRE pe eR, SCE le a ee Ee 
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MEMORANDUM OPINION OF JUDGE GALGAY DATED 
MARCH 1, 1976 


104 F. 26 559 (7th Cir. 1939). 
Accordingly, Zartleg's motion for reargument 
is denied. 


SO ORDERED. 


f “4 
f 
Z, ZY. 
LTA Wet Ss alah Te: x e- 
Vii Jb Li ee “Judge sf ei g 
‘ 


Dated: New York,, New York 
March yf, 1976 
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NOTICE OF APPEAL TO DISTRICT COURT DATED JANUARY 
7, 1976 
|; UNITED STATES DISTRICT COURT 


In Proceedings For 


An Arrangement 
- GRANT COMPANY, No... 75,8. 1735 


Debtor. 


NOTICE OF APPEAL TO DISTRICT COURT ay 
ZARTLEG DEVELOPMENT CORP., the appellant, appeals to the 


district court from the order of the Bankruptcy Judge entered in 


ee Se a en ee menemnnentn tt 


' 


this case on December 31, 1975, Exhibit "A", authorizing W. T. 


Grant Company as Debtor and Debtor-In-Possession to sell, assign, 


and transfer to Channel Companies, Inc. all of W. T. Grant Com- 


pany's right, title and interest in and to a lease betwen Cinnamin 


| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Shopping Center, Inc. as lessor and W. T. Grant Company as lessee 


and from all other provisions of the aforesaid order. 


The parties to the order appealed from and the names and 


addresses of their respective attorneys are as follows: 


W. T. Grant Company Messrs. Wachtell, Lipton, Rose 
& Katz 
299 Park Avenue 
New York, New York 10010 


The Creditors' Messrs. Weil, Gotshal & Manges 
Committee 767 Fifth Avenue 
New York, New York 10017 


Cinnaminson Shopping Messrs. Thenzer & Friedman 
Center, Inc. Rt. 130 & Riverton Rd. 
Cinnaminson, New Jersey 08077 


Messrs. Zissu, Lore, Halper 
& Robson 
450 Park Avenue 


New York, New York 10022 


zartleg Development 
Corp. 


Messrs. Ballon, Stoll & Itzler 
1180 Avenue of the Americas i 
New York, New York 10036 


t 


Pea ee ae + ee a ne 


on 


NOTICE OF APPEAL TO DISTRICT COURT DATED JANUARY 
7, 1976 


Channel Companies, Messrs. Parker, Chapin & 
inc. Flattau 
530 Fifth Avenue 
i. 
a‘ 


F 
ew York, New York 10036 


Dated: New York, New York 
January _ 1976 


Messrs, Zissu, Lore, Halper 
Robson 


J LZo Ze. 
J? Lp GE cs 


Attorneys for’ Appellant 
450 Park Avenue 
New York, New York 10022 
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EXHIBIT A TO NOTICE OF APPEAL 
ORDER DATED DECEMBER 31, 1976 GRANTING APPLI- 
CATION OF DEBTOR AND DEBTOR-IN-POSSESSION TO 
CONFIRM SALE AND ASSIGNMENT OF LEASE BETWEEN 
CINNAMINSON SHOPPING CENTER, INC. AND GRANT 


(Reproduced herein at pages A-139 - A-142.) 


EXHIBIT A TO ORDER - TERMS AND CONDITIONS 
OF SALE 


(Reproduced herein at pages A-143 - A-144.) 


EXHIBIT B TO ORDER - ASSIGNMENT AND ASSUMP- 
TION AGREEMENT 


(Reproduced herein at pages A-145 - A-147.) 
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NOTICE OF APPEAL TO DISTRICT COURT DATED JANUARY 
7, 1976 
|| UNITED STATES DISTRICT COURT 


In Proceedings For 
An Arrangement 
GRANT COMPANY, No. 75 B 1/735 


Debtor. 


| 
| 
1 
i 
| 
! 
i 
| 
| 
| 


ZARTLEG DEVELOPMENT CORP., the appellant, appeals to the 


: | 

i! district court from the order of the Bankruptcy Judge entered in | 
| Shis case on December 31, 1975, Exhibit “A") @uthori¢iag W. 7. | 
|; Grant Company as Debtor and Debtor-In-Possession to sell, assign, | 
; and transfer to Channel Companies, Inc. all of W. T. Grant Com- | 
H 
‘'pany's right, title and interest in and to a lease between Wood- P 
, crest Homes, Inc. as lessor and W. T. Grant Company as lessee and 
| from all other provisions of the aforesaid order. 


The parties to the order appealed from and the names and} 


addresses of their respective attorneys are as follows: 


W. T. Grant Company Messrs. Wachtell, Lipton, Rosen! 
& Katz 
299 Park Avenue 
New York, New York 10010 


The Creditors’ Committee Messrs. Weil, Gotshal & Manges 
767 Fifth Avenue 
New York, New York 10017 


Woodcrest Homes, Inc. Messrs. Ta@nzer & Friedman 
Rt. 130 & Riverton Rd. 
Cinnamirson, New Jersey 08077 


Zartleg Development Messrs. Zissu, Lore, Halper 
Corp. & Robson 
450 Park Avenue | 
New York, New York 10022 
Messrs. Ballon, Stoll & iteler | 
1180 Avenue cf the Americas 
New York New ae DO 36 


~ 
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47, 1976 
Channel Companies, Messrs. Parker, Chapin & 
ine. rlattau 
5930 Fifth Avenue 
New York, New York 10036 
Dated: New York, New York 
January - 1976 
of 


Messrs. Zissu, Lore, Halper 
é& a oni 


a asin ee for pos 
450 Park Avenue 
New York, New York 10022 


A-218 


EXHIBIT A TO NOTICE OF APPEAL 


ORDER DATED DECEMBER 31, 1975 GRANTING APPLI- 
CATION OF DEBTOR AND DEBTOR-IN-POSSESSION TO 
CONFIRM SALE AND ASSIGNMENT OF LEASE BETWEEN 
WOODCREST HOMES, INC. AND GRANT 


(Reproduced herein at pages A-148 - A-151.) 


EXHIBIT A TO ORDER - TERMS AND CONDITIONS 
OF SALE 


(Reproduced herein at pages A-152 - A-153.) 


EXHIBIT B TO ORDER - ASSIGNMENT AND ASSUMP- 
TION AGREEMENT 


(Reproduced herein at pages A-154 - A-156.) 


EX PARTE ORDER DATED MARCH 16, 1976 EXTENDING 
TIME TO FILE BRIEFS AND ADJOURNING APPEAL 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of 
7B 1735 
W. T. GRANT COMPANY, 


Debtor. 


Now, upon reading the annexed affidavit of Roger L. 
Zissu, a member of the firm of Cowan, Liebowitz & Latman, F.C. , 
attorneys for appellant Zartleg Development Corp., sworn to the 
l6th day of March, 1976, and good cause being shown, it is 

ORDERED that the time of appellant Zartleg Development 
Corp. to serve and file its brief herein be extended to and 
including fifteen days from the date of this Order, and it is 
further 

ORDERED that the time of the appellees to serve and 
file their briefs shall also be extended for fifteen days after 
service of the brief of appellant Zartleg Development Corp., 
and it is further 

ORDERED that this appeal which now appears on the 
miscellaneous motion calendar on the 13th day of April, 1976 
ac 10:30 A.M. in Room 506 shall be and the same hereby is 

tr) 6>& 
- adjourned ate ut at the same time and place. ;\.pdD 


weHAT THE CLERK Gt FHWSe COV RT £rve wesc 
ef THis © Pav ee ro Bit VOPTIES MER e;stv 


o- a a 4 
+] home S y - Gy 1¢S6- 


U.S.0.J. 


Dated: New York, New York “, i 
March 4, 1976 ae ete 
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AFFIDAVIT OF ROGER L. ZISSU, ESQ., FOR ZARTLEG 
DEVELOPMENT CORP., IN SUPPORT OF EX PARTE ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of 
75 B 1735 
W. T. GRANT COMPANY, 


Debtor. : AFFIDAVIT 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


ROGER L. ZISSU, being duly sworn says: 

1. I ama member of the firm of Cowan, Liebowitz & 
Latman, P.C., attorneys for appellant Zartleg Development Corp., 
and make this affidavit in support of its application for an 
extension of the time in which to serve and file its brief in 
support of an appeal from two Order of Bankruptcy Judge Galgay 
entered on December 31, 1975. 

2. The reason for the application is that the clerk 
of the District Court in giving notice to the parties of the 
entry of this appeal from the December 31, 1975 Orders omitted 
to give such notice to my firm. Apparently, the clerk gave 
sich notice to the firm for which my firm was substituted as 
attorneys to prosecute this appeal, although an Order approving 
such substitution was signed by Judge Galgay on January 21, 
1976. Consequently, although this appeal was docketed in the 


District Court on March 3, 1976, we did not learn this until 


Friday afternoon, March 12, 1976. 
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AFFIDAVIT OF ROGER L. ZISSU, ESQ., FOR ZARTLEG 
DEVELOPMENT CORP., IN SUPPORT OF EX PARTE ORDER 
3. Under Bankruptcy Rule 808, the time for the filing 


of appellant Zartleg's brief is fifteen days from the entry on 
March 3, 1976, that is by March 18, 1976. Attached hereto as 
exhibits A and B, respectively, are copies of the Order sub- 
stituting my firm for predecessor counsel and the March 3, 1976 
notice from the District Court referred to above. 

4. We are obviously unable to complete the preparation 
of our brief and appeal within the next two days and respectfully 
request the granting of this extension. 

5. The proposed Order granting this extension includes 
a provision extending the time of all other parties to file their 
briefs so that there will be no prejudice to anyone involved. 

We have similarly requested an adjournment of the return date of 
this matter before the District Court to conform with the request 


for scheduled filing of briefs. 


6. There hes been no prior application for this or 


similar relief. 


oy 


7. The reason this application is being made ex parte 
is thac ic would take more than a few days to circulate en 
appropriate stipulation to the various parties involved and we 
do not wish to be in the process of requesting such an extension 


after the deadline in question. 
o — 


as . 
ua es X Zz < AN 


Roger L. Zissu \ 


Sworn to before me this 
l6éth day of March, 1976. 


Cual faye | 
Corivicets ft-4 in “ey 
Carr +si se Seine #° 
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EXHIBIT A TO ZISSU AFFIDAVIT - ORDER AND 
STIPULATION OF SUBSTITUTION OF ATTORNEYS 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In Proceedings for 
an Arrangement 


72.5 1735 


STIPULATION OF - 
SUBSTITUTION 
/ re ae 


IT IS HEREBY STIPULATED AND AGREED, that: Messrs . 


re 


oe oe. 


Cowan, Liebowitz & Latman, P.C., 200 East 42nd treet, ‘New ~ 
York, New York 10017, be and hereby are substituted as 
attorneys for Zartleg Development Corp. in the above matter 


in the place and stead of Mrssrs. Zissu Lore Halper & Robson. 


Dated: New York, New York 
aie , 1976 


oreisiad LORE HALPER & ROBSON 


Oe eA 


ember ereo 
450 Park Avenue 
New York, New York 10022 


_ 
COWAN, LIEBOWLTZ & LATMAN, P.C. 


New York, New York 10017 


ZARTLEG DEVELOPMENT CORP. 


oc’ 174 Passaic Street 
Garfield, New Jersey 


S\0 ORDERE 34 
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DISTRICT COURT 


{ 


RE: 75 8.1735. (4.5 Press Company) 


PLEASE TAKE NOTICE that the record on appeal 
in this metter has been trensaitted to the Clerk of tc 
Districts Court and that it 1i1ll be pleced eon the tiisecllzneous 
Mot-on Calend-«r in the United States District Cs 
Southern District of New York for herring on 
atic-30 a.Moin ROO SCc » United corer Court Jouse,Foley 


Squere,New York,New York. 


D Sealers Le 2% \2 
\, ore pe ee eS ee aaa 
} Niachtell, Lipton, Rosen & Katz, 
299 Park Avenue. 
bas York, Kew ' York 10016 
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NOTICE OF APPEAL TO DISTRICT COURT DATED MARCH 
4, 1976 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In Proceedings For 
An Arrangement 
Ne. 33 8 a/a3 


NOTICE OF APPEAL TO DISTRICT COURT 


ZARTLEG DEVELOPMENT CORP. ("'Zartleg"), the appel- 
lant, hereby appeals to the district court from the order 
in this case of the Bankruptcy Judge dated March 1, 1976 
and entered March 2, 1976 denying Zartleg's motion to re- 
argue two prior orders which had authorized W. T. Grant 
Company as Debtor and Debtor-in-Possession to sell, assign, 
and transfer to Channel Companies, Inc. all of W. T. Grant 
Company's right, title and interest in and to two leases 


between Woodcrest Homes, Inc. as lessor and Cinnaminson 


Shopping Center, Inc. as lessor and W. T. Grant Company as 


lessee, and from all other provisions of the aforesaid 
order. 

The parties to the order appealed from and the 
names and addresses of their respective attorneys are as 
follows: 


W. T. Grant Company Messrs. Wachtell, Lipton, 
Rosen & Katz 
299 Park Avenue 

New York, New York 10010 


The Creditor's Committee Messrs. Weil, Gotshal & 
Manges 
767 Fifth Avenue 
New York, New York 10017 


Messrs. Ballon, Stoll & 
Itzler 

1180 Avenue of the Americas 

New York, New York 10036 
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4, 1976 


Cinnaminson Shopping Center Messrs. Taenzer & 
Friedman 
Rt. 130 & Riverton Rd. 
Cinnaminson, New Jersey 08077 


Zartleg Development Corp. Cowan, Liebowitz & Latman, P.C. 
200 East 42nd Street 
New York, New York 10017 
Channel Companies, Inc. Messrs. Parker, Chapin & 
Flattau 


530 Fifth Avenue’ 
New York, New York 10036 


_ Dated: New York, New York 
March 4, 1976 


COWAN, LIEBOWITZ & LATMAN, P.C. 


By /: fof Ke ae ay a i r ¥ fc, 


er ereo 
kicowbess rm Appellant 
200 East 42nd Street 
New York, New York 10017 
(212) 986-6272 
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MEMORANDUM DECISION AND ORDER OF JUDGE WYATT 
DATED MAY 17, 1976 


In the Matter of 
“ ® 7 » GRANT CONPANY a 
Debtor 


73.3 4735 


Thess are three appeals by Sartleg Development Corp. 
Sartleg) from three orders of Bankruptcy Judge Galgay in 
proceedings begun by W. 7. Grant Company (Grant) on October 2, 
1975 under Chapter XI of the Bankruptcy Act. After the 
orders appealed from and on April 13, 197€, Grant was 
acjucicatec a bankrust; a Trustee later qualified. 


The three orders on appeal are: 


(1) one dated and filed December 31, 1975, which 
authorized Grant as debtor in possession to sell to The Channel 
Companies, Inc. (Channel) a lease of premises (Store No. 331) 
in Cherry Hill, §. 3. for $215,203 (see 11 0.8.C. § 713(2)); 


(2) another dated and filed December 31, 1975, which 
authorized Grant to sell to Channel 42 lease of premises (Storw 
Ho. 153) in Cinnaminson, N.J. for $65,200; and 


(3) a third dated March 1, 1976, which denied a 
motion by Zartieg to reargue. ; 


The applicable statute (11 0.8.C. § 713(2)} provides 
that “the Court mszy .. . (2) upon such notice as the Court 
may prescribe and upon cause shown, authorize . .. the debtor ~~ 
in possession, to... sell any property of the debtor. . . 
upon such terms anc conditions as the Court may approve .. .". 


On December 2, 1975, Grant obtained an order that 
various “interested parties“ show cause on December ll “why an 
orcer should not be entered herein .. . authorising" Grant 
to sell to the “Nigh Bidder" or “to any other person making 
a higher anc better offer* all Grant's interest in various 
leases listed and described, including the leases for Stores 
i133 anc 331. Ya the order to show cause Channel was shown as 
“igh Bidder for ko. 193 and No. 331 at $20,000 each. 


On December 11, at a hearing, the Bankruptcy Judce 
(53) askeG if there were “other interested parties" for the 
Ho. 193 lease. ‘Sartleg offered $21,000. Channel made higher 
bids but S¥tleg bid $26,500. ‘The BJ said: “we ought to 
conclude this at $26,500 bid" (SM 29). The debtor said it 
“was satisfied to accept the $26,500 bid* (Sm 29). As to 
the No. 331 lease, the BJ asked if there were “any other 
bicders" (&§ 30). Srtleg again bid against Channel and was 
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MEMORANDUM DECISION AND ORDER OF JUDGE WYATT 
DATED MAY 17, 1976 


high bidccer at $26,500, recognized as such by the BJ (SH 32). 
Counsel for the debtor stated: “we are willing to accept 
$26,500 and we will take care of the necassary orders" 

(SM 32). 


Grant did prepare a proposed order authorizing the 
sale to Zartleg of the Yo. 193 and No. 331 leases for 
$26,500 each. Settlement of the order was noticed for 
December 24. At the time of settlement, Channel submitted an 
order requiring all interested parties to show cause why an 
orcer should not be entered denying authority for a sale of 
the two leases to Zartiey and “re-opening competitive bidding’ 
for the two leases. “ie BJ signed the Channel order to show 
cause, making it returrable on December 30; he did not sign 
the order proposed by ‘rant (if at that point Grant was still 
proposing its order). 


At the December 30 hearing, Channel said it would 
bid $35,000 for Ho. 193 and $70,000 for No. 331; a creditors 
committee counsel appears to have asked that bidding be re- 
opened; Grant does not appear to have taken a position. The 
5J ruled that he was “sctisfied in the interest of justice and 
in the estate of W. T. Grant that I open the bidding .. .° 
(SH 35). After further inconclusive bidding, the hearing was 
adjourned to December 31. a 


i On December 31, bidding was reswasd by Ortleg and 

Channel, As to Ho. 193 the BJ announced that the bidding was 
over at $65,200 and the lease would be solé ("awarded") to 

an Channel at that figure. (8M 19) As to wo. 331 the BJ announced 

_________that the highest bid was that of Channel of $215,200. Grant | 
was represented at this bidding and submitted orders authorising 
Grant to sell the two leases to Channel for the sums indicated. 
On the same day, December 31, the 47 signed these two orders; 
they are two of the orders appealed from. 


Thereafter Zartleg moved for reargument in respect 
of the two December 31 orders and for en order ‘confirming® 
the « of the two leases to Zartleg for $26,506 each, the 
amount bid by Zartleg on December 11. The BJ heard reargument 
on January 26, 1976. Grant, the debtor, asked for the matter 
to be left where it was ~ the two leases had been sold to Channel 
for a total of $280,400 instead of to Zartleg for a total 
of $43,000. The Creditors Committee also opposed the motion 
of Zartleg. On March 2, 1976, the BJ filed an order and 
memorandum opinion, dated March 1, 1976, denying the motion of 
Zartleg; he said, among other things, that “to deprive Grant's 
estate of over $225,000 would be grossly unfair to Grant and 
its creditors’. 


This appeal thea followed but there was no satay of “ 
od 
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MEMORANDUM DECISION AND ORDER OF JUDGE WYATT 
DATED MAY 17, 1976 


the orders authorising the sales to Channel. The purchase 
price has been paid by Channel, the leases have been assigned, 
Channel is in possession of the two store premises, anda is 
currently paying rent under the leases. 


It seems clear that no sale by Grant to Zartieg was 
ever authorised by the BJ because no such order was ever 
signed. The BJ expressed his intent to sign such an order 
but before he cid so, he changed his mind for a perfectly 
good reason - that the interest of the estate would be servod 
by a sale to Channel. It was contemplated from the beginning 
that authority to sell the leases would be granted by a written 
order. The original order obteined by Grant required that cause 
be shown “why an order should not be entered herein" authorizing 
sale of the leases. 


The BY was fully justified in declining to sign the 
orcers authorizing sales to Zartleg. As a result, the estate 
benefitted by $237,400, 


In view of the conclusion reached, it is not necessary 
to consider whether, the gaies to Channel having been completed, 
this appeal by Zartles 4 er whether Zartleg has any standing 
to appeal. - 


It is noted that Sartleg asks for reimbursement of 
moneys laid out by it in connection with the two leases it 
thought it was buying. This would have been in the period 
December 11 - 24, 1975. Since oral argument of the appeals, ; 
consideration has been given to this but no way is seen properly | 
te grant such request. JZartleg had ao interest in the premises 
in the relevant period. If it expended money on the prenises, 
it assumed the risk that it might not ever aoguire the premises. 
There is uo procedure by which the Bankruptcy Court can 
reimburse Zartleg. If Zartleg has conferred a benefit on 
Channel as the present lessee, tartleg may have a claim directly 
against Channel, and nothing said herein te intended to prejudice 
any such clain. 


n 


The orGers appealed from are affirmed. 
&9 ORDERED. 
Dated: May 17, 1976 


THZEZR B. WYATT 
United States District Judge 
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NOTICE OF APPEAL TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In the Matter of : In Proceedings for 
an Arrangement 


7a B 1735 


W. T. GRANT COMPANY, 


NOTICE OF APPEAL TO THE 
UNITED STATES COURT OF 
APPEALS FOR THE SECOND 
CIRCULT 
NOTICE is hereby given that appellant Zartleg Development 
Corp. ("Zartleg"), hereby appeals to the United States Court of 
Appeals for the Second Circuit from the Memorandum Decision and 
Order of the District Court by the Hon. Inzer B. Wyatt dated May 
17, 1976 and entered on or about May 17, 1976 affirming three 
orders of Bankruptcy Judge Galgay two of which had confirmed the 


assignment and sale of leases of certain premises (stores Nos. 


331 and 193) of the Bankrupt to the Channel Companies, Inc. and a 


third one of which had denied the motion of Zartleg to reargue such 


two orders of confirmation. 

The parties to the Order appealed from who are to be 
served with this Notice of Appeal and the names and addresses of 
their respective attorneys are: 


Messrs. Wachtell, Lipton, Rosen & Katz 
Attorneys for W. T. Grant Company 

299 Park Avenue 

New York, New York 10010 


Messrs. Weil, Gotshal & Manges 
Attorneys for The Creditors' Committee 
767 Fifth Avenue 

New York, New York 10017 


Messrs. Taenzer & Friedman 

Attorneys for Cinnaminson Shopping Center, Inc. 
Rt. 130 & Riverton Rd. 

Cinnaminson, New Jersey 08077 
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Messrs. Ballon, Stoll & Itzler 
Co-Counsel to The Creditors Committee 
1180 Avenue of the Americas . 

New York, New York 10036 


Messrs. Parker, Chapin & Flattau 
Attorneys for Channel Companies, Inc 
530 Fifth Avenue 
New York, New York 10036 

Dated: New York, New York 


June 2 1976 


& 


Oe & LATMAN, P.C. 


Attorneys for |Appellant Zartleg 
Development/Corp. 
200 East 42nd Street 
New York, New York 10017 


STATE OF NEW YORK ) f 
COUNTY OF NEW YORK) $S-? 


A) oe , being duly sworn, 
deposes and says at deponent is not a party he action, 
is over 18 years of age and resides at —} oe 


That on the l3thday of August 
deponent personally servec the witnin 


Upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 

By leaving 1 crue “Sopies of same with a duly 
authorized person at their designated office. 


By depositing true copies of same enclosed 
a postpaid properly addressed wrapper, in the post office 
official depository under the exciusive care and custody 
the United Stated post office department within the State 
New York. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


WACHTELL, LIPTON, ROSEN & KATZ 


Attorneys for Appellee W. T. Grant Company 
299 Park Ave., New York, N. Y. 10010 


WEIL, GOTSHAL & MANGES 
Attorneys for Appellee The Creditors’ Committee 
767 Fifth Ave., New York, N. Y. 10017 


BALLON, STOLL & ITZLER 
Co-Counsel to Appellee the Creditors Committee 
1180 Ave, of the Americas, New York, N. Y. 10036 


PARKER, CHAPIN & FLATTAU 


Attorneys for Appellee Channel Companies, Inc. 
530 Fifth Ave., New York, N. Y. 10036 


Sworn to before me this 


13th day of August : 


MICHARL DesANTIS 
Notary Public, State of New York 
No, 03-0930908 
Qualtiad in Gronx County 
ion Expires March 30, 1 


STATE OF NEW YORK ) : 
COUNTY OF NEW YORK) §S-: 


JULIO VALLEJO, Jk. , being duly sworn, 
deposes and says that deponent is not a party to the action, 


is over 18 years of age and resides at 2742 Pitkin Ave., 
rooklyn, N. ¥. 


That on the l3thday of August , 1976, 
deponent personally served the within 


DE le Santsnde: oat pone Ma RSIS ON OR 
Upon the attorneys designated below who represent the 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 


By leaving true copies of same with a duly 
authorized person at their designated office. 

By depositing 1 true /Sapass of same enclosed 
in a postpaid properly addressed wrapper, in the post office 
or official depository under the exclusive care and custody 
of the United Stated post office department within the State 
of New York. 


Names af attorneys served, together with the names 
of the clients represented and the attorneys' designated 
addresses. 


TAENZER & FRIEDMAN 

Attorneys for Appellee Cinnaminson Shopping Center, Inc. 
Rt. 130 & Riverton Rd. 

Cinnaminson, New Jersey 08077 


Sworn to before me this Nee. 
13th day of August ; 1976 «Le, 


MICHAEL DeSANTIS ; 
Notary Public, Stote of New YorR ‘ 
No. 02-0930908 
Qualified in Bronx County a? 


Somemimeicoy Expires March 30, i. Sa 


